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Priel OF PLAINTIFF IN ERROR. 


SPATEMENYT OF THE CASE. 


Proceedings Had at the Time of the Filing of the 
Information. 

On May 26, 1922, JOHN L. SLATTERY, as United 
States Attorney for the District of Montana, appeared 
in the District Court of the United States for the Dis- 
trict of Montana, the Honorable George M. Bourquin, 
Judge presiding, and asked leave to file an information 
against the plaintiff in-error charging him with having 
violated the National Prohibition Act in several partic- 
ulars. The Information was verified by the United 
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States Attorney on information and belief and is found 
at pages 2 to 5 of the record. 

At the time the request for leave to file the Information 
was made, the United States Attorney filed and present- 
ed to the court two joint affidavits made by Chas. Rodda 
and Sam Fairchild (R. pp. 6 to 8). These affidavits are 
as follows: 

In the District Court of the United States, in and for 
the District of Montana. 
Butte, Montana, April 29, 1922. 
UNITED STATES 
Vs. 
ANTHONY CARNEY. 

Affidavits of Chas. Rodda and Sam Fairchild. 

Chas. Rodda and Sam Fairchild, being first duly 
sworn according to law, depose and say: 

That they are duly appointed, qualified and acting 
police officers of the city of Butte, Montana, and were 
such on the 18th day of April, 1922. 

That during day of April 18, 1922, man known to 
them as Fred Bolton, and employed by the Montana 
Gas Co., came to them and complained that at certain 
premises, 205 W. Quartz St., Butte, Montana, he was 
refused admission to premises, for the purposes of read- 
ing gas meter. 

That they went with man to premises 205 W. Quartz 
St., and upon entering noticed a very strong odor of 
mash, that upon investigation they discovered 75 gal- 
lon mash, in a state of fermentation, a quantity of white 
moonshine whiskey, one 12 gallon still and connections. 
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That they then arrested Anthony Carney, and brought 
him to Police Station. Anthony Carney being owner 
of premises, occupying same, and having full control of 
same. 

Sample of mash and whiskey turned over to the Fed- 
eral Prohibition Department at Butte, Mont., together 
with still and connections. 

CHARLES RODDA, 
SAM FAIRCHILD. 

Subscribed and sworn to before me this 9th day of 
May, 1922. 

F. J. DALLMAN, 
Deputy Collector of Internal Revenue. 
Filed May 26, 1922. C. R. Garlow, Clerk. 


In the District Court of the United States, in and for the 
District of Montana. 
United States of America, 
District of Montana—ss. 
AFFIDAVIT. 

Charles Rodda and Sam Fairchild, after each being 
first duly sworn, upon his oath, according to law, de- 
poses and says as follows, to-wit: 

That they are duly appointed, qualified and acting 
police officers of the city of Butte, Montana, and were 
such on the 18th day of April, 1922; 

That while engaged in the dispatch of their official 
duties they were at those premises situated at 205 West 
Quartz Street, in the city of Butte, and found therein a 
12 gallon still, together with the equipment used in 
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connection with the operation of the same, set up and in 
operation, and also found Anthony Carney in charge 
of the said premises engaged in the operation of the said 
still, and in the manufacture of intoxicating liquors. 
CHARLES RODDA. 
SAM FAIRCHILD. 
Subscribed and sworn to before me this 24th day of 
May, 1922, Butte, Montana. 
F, J. DALLMAN, 
Deputy Collector U.S. I. R.S. 
Filed May 26, 1922. C. R. Garlow, Clerk. 


Thereafter, and on the date last mentioned, an Order 
authorizing the filing of the Information was made and 
entered of record (R. pp. 8 to 9). 

At the time the request for leave to file the informa- 
tion was made and leave to file the same was granted, 
nothing tending to show probable cause to believe that a 
violation of the National Prohibition Act, as charged in 
the information, had been committed by anyone, or that 
any violation of the National Prohibition Act had been 
committed by the plaintiff in error other than the state- 
ments contained in said affidavits, was offered or intro- 
duced, and no evidence of any kind tending to show 
probable cause to believe that a violation of the National 
Prohibition Act as charged in said information had 
been committed by anyone or that any violation of the 
National Prohibition Act had been committed by 
Anthony Carney, the plaintiff in error, other than the 
statements contained in said affidavits, was offered or 


5 


introduced, and in granting leave to file said informa- 
tion, the court acted solely on the proof contained in 
said joint affidavits of Chas. Rodda and Sam Fairchild 
Gee p. 75). 

The Information. 

The Information contains five counts. 

In the First Count it is charged that on or about the 
18th day of April, 1922, the plaintiff in error, at and 
within certain premises situated at 205 West Quartz 
Street, in the city of Butte, in the State and District of 
Montana, “did then and there wrongfully and unlaw- 
fully manufacture intoxicating liquor, to-wit: moon- 
shine whiskey, the exact character and quantity of which 
is to informant unknown, without then and there ob- 
taining a permit from the commissioner of internal rev- 
emule so to do.” 

In the Second Count, it is charged that at the same 
time and place, the plaintiff in error did “wrongfully and 
unlawfully manufacture intoxicating liquor to-wit: 
moonshine whiskey, the exact character and quantity 
of which is to the informant unknown, without making 
at the time, a permanent record of such manufacture 
showing in detail the amount and kind of liquor manu- 
factured and the time and place of manufacture.” 

In the Third Count, it is charged that at the same 
time and place, plaintiff in error did wrongfully and 
unlawfully have and possess intoxicating liquor intend- 
ed for use in violation of Title II of the National Pro- 
hibition Act.” 

In the Fourth Count, it is charged that at the same 
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time and place, the plaintiff in error “did wrongfully and 
unlawfully have and possess property designed for the 
manufacture of intoxicating liquor intended for use in 
violation of Title II of the National Prohibition Act. 

In the Fifth Count, it is charged that at the same time 
and place, the plaintiff in error “wrongfully and unlaw- 
fully maintained a common nuisance, that is to say, a 
place and building where intoxicating liquor was kept 
and manufactured in violation of Title II of the Na- 
tional Prohibition Act.” 

Arraignment. 

On May 29, 1922, the plaintiff in error appeared in 
court, was arraigned and entered a plea of not guilty 
(Rep. 9) 

The Trial. 

The case came regularly on for trial on May 15, 1923. 
Fred Bolton, Chas. Rodda and Sam [Fairchild were 
sworn and testified on behalf of the Government and 
thereupon the Government rested. (R. pp. 76 to 91.) 

During the course of the examination of the witness, 
Bolton, the following proceedings were had. Alter tes- 
tifying that on or about April 18, 1922, he went to a 
residence at 205 West Quartz Street, in the city of 
Butte, for the purpose of inspecting gas meters, he was 
allowed over the objection of the plaintiff in error to tes- 
tify to certain transactions had and statements made 
in the absence of the plaintiff in error (R. pp. 76 to 80). 

During the course of the examination of the witness 
Chas. Rodda, he was allowed to testify over the objec- 
tion of the plaintiff in error to certain transactions had 


7 


and statements made in the absence of the plaintiff in 
error (R. pp. 81 to 84). And while testifying on his 
direct examination, this witness stated that the joint 
affidavits made by the witness and Sam Fairchild and 
hereinbefore referred to contains statements which 
were not true and on the statement of the United States 
Attorney that he was taken by surprise by this testi- 
mony, the court allowed the United States Attorney to 
impeach the witness (R. pp. 86 to 87). 

During the course of the direct examination of the 
witness, Sam Fairchild, it was made to appear that 
statements contained in the joint affidavits of the wit- 
ness and Chas. Rodda, hereinbefore referred to, were 
false, and the witness was impeached by the govern- 
ment while attempting to prove its case (R. pp. 90-91). 

At the conclusicn of the examination of the witness 
Fairchild, plaintiff in error moved for a directed verdict. 
This motion was denied and in denying the motion, and 
in the presence of the jury, the court used the following 
language: 

“The evidence is enough to hang a man if he was on 
trial for murder.” [Exception was duly saved. (R. p 
91.) | 

After the motion for directed verdict was overruled, 
Mrs. Anthony Carney, the wife of the plaintiff in error, 
Mrs. Gannon, Wm. Colmar, Martin Walsh, Joe Nevin 
and the plaintiff in error, were sworn and testified on be- 
half of the plaintiff in error (R. pp. 92 to 122). 

Thereafter, the witness, Chas. Rodda was recalled by 
the Government, and over the objection of the plaintiff 
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in error, was permitted to testify to certain statements 
said to have been made by Mrs. Carney in the absence of 
the plaintiff in error. 

The Testimony. 

The testimony on the part of the government was en- 
tirely circumstantial. It appeared from the testimony 
of each of the witnesses testifying for the government 
that the entire transaction concerning which they testi- 
fied, occurred in the absence of the plaintiff in error; 
that the house in which the liquor, mash and still were 
stated to have been found, was a double house fitted up 
for house keeping by two families; that the portions of 
the house thus fitted up were separated from each other 
by a hall- which extended through the entire length of 
the building, and that the Carneys lived in the portion 
of the house across the ha!l from that portion of the 
house in which the liquor, mash and still were stated to 
have been found. 

The witness, Rodda also stated that it appeared 
that the portion of the premises in which the liquor, 
mash and still were found were being used (R. p. 85), 
and that at the time the officers searched the prem- 
ises, Mrs. Carney stated to them that the portion of the 
building in which the liquor, mash and still were found, 
were then rented to and used by a man nained O’Don- 
nell, and denied that she had any knowledge of or in- 
formation concerning the use that he was making of 
the premises or that the liquor, mash or still were kept 
there (R. pp. 123 to 124). This witness further testi- 
fied that he arrested the plaintiff in error on the day 
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after the liquor, mash and still were found. The plain- 
tiff in error stated that the portion of the building in 
which the articles last mentioned had been found, were 
rented to another man and that plaintiff in error denied 
operating the still or knowledge concerning the same 
(R. pp. 85 and 8&6). 

Charge to the Jury. 

While charging the jury, the court made the following 
statements: 

“The evidence in this case is practically all circum- 
stantial, that is to say this—that while this unlawfully 
accumulation of stills and liquor and moonshine was 
found fairly at the door of the defendant and in his 
own house, no one saw him make the liquor. You have 
only the circumstances to prove whether it’s his prop- 
erty and whether he made liquor; no one has testified he 
owned it or made it.” (R. p. 130.) 

And further, when referring to the testimony of the 
plaintiff in error concerning his arrest and the use of the 
premises in which the liquor, mash and still were found, 
and the testimony of other witnesses concerning the use 
of those premises by someone other than the plaintiff in 
error, as follows: 

“Yet he says he hadn’t heard of it until Rodda told 
him; he denies knowledge of still and mash in the prem- 
ises; that they were rented by O’Donnell and he didn’t 
know anything about it; hadn’t smelled anything and 
produces witnesses whose testimony tends to show that 
there was a man there named O’Donnell. Now, then, 
Gentlemen of the jury, if the defendant had no part in 
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carrying on these operations there, he wouldn’t be guilty 
merely because a tenant used the premises for these un- 
lawful purposes. But you ask yourself whether it is not 
likely that this O’Donnell, if such a man existed, and it 
looks fairly reasonable that he did, and this defendant 
were in partnership in carrying on these operations; is 
it reasonable that a bootlegger and moonshiner would 
rent an apartment in the situation these were, having all 
appliances such as mash and still, having it in opera- 
tion across the hall with children running around, un- 
less he and the landlord or owner were jointly interested, 
working together in violation of the law? You are not 
to be hoodwinked and bamboozled by anybody, not by 
unreasonable testimony if it is unreasonable. Remem- 
ber the witnesses on either side can swear that black is 
white if they think they can cause you to credit it or to 
entertain a reasonable doubt, but you are not to be 
gulled. As my honored predecessor Judge Knowles 
said, you are not to believe a thing is so simply because 
someone swears it’s so, and if a witness testifies that 
down the street he saw an elephant climb a telegraph 
pole, you are not bound to believe it’s a fact, even though 
he shows you the pole. You determine the true and 
false no matter from what witness the evidence comes. 
Now, Gentlemen cf the jury, that’s the case for you; 
you have heard it all; you are men cf common sense 
and reason, draw upon your own experiences, conceive 
what your own conduct would be if across your hallway 
from your kitchen door of your own house a tenant set 
up a moonshine outfit and make moonshine whiskey, 
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would you know it, how long would you tolerate it? 
Isn’t it the reasonable fact to assume that if there was 
such a man O’Donnell he and the defendant were in 
cahoots in carrying on that unlawful business?” (R. 
pp. 130 to 133.) 

Plaintiff in error excepted to portions of the charge 
to the jury. (R. p. 134.) | 

The trial was concluded on May 15, 1923, and on 
that day the jury returned into court with their verdict 
by which they found the plaintiff in error “not guilty” on 
the charges contained in counts one and two of the In- 
formation, and “guilty” in manner and form as charged 
in counts three, four and five thereof (R. p. 135). 

On May 16, 1923, judgment was rendered and sen- 
tence passed and it was then and there ordered and ad- 
judged that the plaintiff in error be confined and im- 
prisoned in the county jail at Butte, Montana, for the 
term of seven months and that he pay a fine of Two 

lundred Fifty Dollars ($250.00) and costs taxed at 
Thirty Nine and 70-100 Dollars ($39.70) and be con- 
fined in said county jail until said fine was paid or he 
was otherwise discharged according to law (R. pp. 135- 
136). 

Thereafter, plaintiff in error served and filed his mo- 
tion for new trial (R. pp. 137 to 169). 

The Motion for New Trial came on for hearing on 
May 21, 1923. Thereupon the court stated that it did 
not care to hear oral arguments but permitted the plain- 
tiff in error to file a written brief and the Motion was 
taken under advisement. On the following day the court 
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ordered that the motion for new trial be denied, to 
which ruling of the court plaintiff in error asked for and 
was granted an exception (R. pp. 169-170). 

Thereafter plaintiff in error served and filed his Pe- 
tition for Writ of Error (R. pp. 50 to 52), Assignment 
of Errors (R. pp. 52 to 63), and Prayer for Reversal (R. 
pp. 63 to 64), and an Order allowing Writ of Error was 
duly signed, served and filed (ik. pp. 64 to 66), and Writ 
of Error and Citation were duly issued, signed, served 
and filed (R. pp. 66 to 70). 

SPECIFICATION OF ERRORS RELIED ON. 

1. The court was without authority to grant the re- 
quest of the United States Attorney for leave to file the 
Information filed im this case. 

2. The affidavits on which the request for leave to 
file the Information in this case was granted, were not 
sufficient to move the discretion of the court or to 
authorize it to grant leave to file the Information filed 
in this case. 

3. The plaintiff in error was improperly arrested, 
called for trial and tried. 

4. The court erred in preceeding with the trial after 
it appeared from the testimony of the witnesses Rodda 
and Fairchild on whose affidavits leave to file the In- 
formation filed herein was granted, while testifying as 
witnesses for the Government, on their direct ex- 
amination, that the affidavits made by them and on 
which the order granting leave to file the Information 
was based, were false. 

5. The court erred in not withdrawing its leave to file 
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the Information filed herein and in failing to dismiss the 
action when it appeared from the testimony of the wit- 
nesses Rodda and Fairchild, while testifying on behalf 
of the Government, that the statements contained in 
their affidavits on which the court acted in granting 
leave to file the Information herein, were false. 

6. The statements contained in said affidavits and 
not shown by the testimony of the Government’s wit- 
nesses, Rodda and Fairchild, to have been false, were 
not sufficient to justify the United States Attorney in 
requesting leave to file the Information herein or to 
authorize the court in the exercise of judicial discre- 
tion, to have granted such request, as a result of which 
it appears on the face of the record that the plaintiff in 
error was improperly arrested and called for trial in vio- 
lation of the provisions of the Fourth and Fifth Amend- 
ment to the Constitution of the United States of Amer- 
ica. 

7. The charge contained in the Third Count of the 
Information herein, is insufficient in law for this: 

That the charge contained in said count does not state 
facts sufficient to constitute a public offense. 

That the facts stated in said count are not sufficient 
to show a violation of any criminal law of the United 
States of America. 

That said count does not include any defensive neg- 
ative averments or supply the want thereof by stating 
“that the act complained of was then and there prohib- 
ited and unlawful” as required by Section 32 of the Na- 
tional Prohibition Act. 
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8. The court erred in overruling the objection of 
plaintiff in error to the testimony given by the witness 
Fred Bolton concerning statements made by the wife of 
plaintiff in error and transactions had in the absence of 
plaintiff in error. 

9. ‘The court erred in overruling the objection of 
plaintiff in error to the testimony given by the witness 
Rodda relating to conversations had by him with the 
wife of the plaintiff in error and transactions had in the 
absence of the plaintiff in error. 

10. The court erred in denying the motion of the 
plaintiff in error for a directed verdict made at the close 
of the Government’s case. 

11. ‘The court erred in stating in the presence of the 
jury at the time the motion of the plaintiff in error for a 
directed verdict was’ denied that “the evidence is enough 
to hang a man if he was on trial for murder.” 

12. There is no substantial evidence in this case sus- 
taining the charge contained in the Third Count of the 
Information herein. 

13. There is no substantial evidence in this case sus- 
taining the charge contained in the Fourth Count of the 
Information herein. 

14. There is no substantial evidence in this case sus- 
taining the charge contained in the Fifth Count of the 
Information herein. 

15. ‘The Court erred in its charge to the jury. 

16, The Court erred in denying the motion of the 


plaintiff in error for a new trial. 
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ARGUMENT. 


Specifications of Errors One, Two and Three. 

These specifications al] relate to the same matters, 
involve the same facts and require the application of the 
same principles of law, and will be taken up together. 

The contention of the plaintiff in error is that as a 
result of the filing of the charges contained in the In- 
formation filed in the case at bar, on the showing made 
in the affidavits filed in support of the request for leave 
to file the Information, he was improperly brought into 
court and has been deprived of his liberty and property 
without due process of law. This contention is based 
upon certain guarantees contained in the Federal Con- 
stitution. 

The Fifth Amendment of the Federal Constitution 
provides that no person shall be deprived of life, liberty 
or property without due process of law. 

While it is true as stated by the authorities, that no 
precise definition of the phrase ‘due process of law” 
can be given, yet the courts have frequently defined the 
phrase in general terms. 

As generally held, due process of law means “law in 
the regular course of administration through courts of 
justice according to those rules and forms which have 
been established for the protection of private rights: 

6R.C. L. p. 434. 

It includes all the steps essential to deprive a person 
of life, liberty or property and requires that all the forms 
and acts essential to its application and to give it effect, 
be met. The means that may be employed to accomplish 
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the purpose of the law is the process. In other words, 
the process is the mode by which the purpose of the law 
may be effected: 

6 RoC. yp, 436. 

The requirement of due process of law was the result 
of ages of experience and was established as an essential 
element of human right long prior to the Revoluticn in 
this country and was preserved and guaranteed to the 
people of this country by the Fifth Amendment to the 
Constitution of the United States which acts as a lim- 
itation upon the powers of the National Government: 

6R.C. L. p. 440. 

As applied to judicial proceedings, due process of 
law means a law which hears before it condemns, which 
proceeds upon inquiry and renders judgment only after 
trial, and requires a course of proceeding according to 
those rules and principles which have been established 
in Our system of jurisprudence for the protection and 
enforcement of private riglits, and that any prosecution 
brought shall be brought and conducted according to the 
prescribed forms and solemnities for ascertaining guilt: 

12°C | ep ello0so 1192. 

The provisions embodying this guaranty have received 
a broad and liberal interpretation. The guaranty is al- 
ways and everywhere present to protect the citizen 
against interference with his rights. The term law as 
used in this guaranty embraces all legal and equitable 
rules defining human rights, liberties and duties and 
providing for their enforcement, not only as between 
man and man, but also between the state and the citi- 
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zens and the protection extends to the rights of liberty 
and property in the very broadest sense of the term: 
@IR.IC. L. pr 436. 

The requirement of due process of law extends to 
every case of the exercise of governmental power and the 
Government may not, by its agencies, legislative, judic- 
ial or executive, disregard the constitutional prohibition. 
When any right is acquired by a person under the exist- 
ing law, there is no power in any branch of the Govern- 
ment, to take it away except in the manner prescribed 
by the Constitution, that 1s, by due process of law. The 
purpose of this clause 1s to exclude arbitrary power from 
every branch of the Government and it acts as a re- 
straint on the legislative, executive, and the judicial de- 
partments of the Government: 

6 R. C. L. pp. 444, 445. 

The want of due process of law may arise either: 

1. From the fact that the law attempted to be en- 
forced is void, or 

2. ‘That the forms of law have not been observed: 

I2-C. J. 1196: 

The term “liberty” is used in this constitutional guar- 
anty in a broad sense as including ail personal as dis- 
tinguished from property rights: 

ee. Fe1199. 

In criminal] cases, due process of law, requires a law 
creating or defining the crime, a court of competent 
jurisdiction, accusation presented in the proper man- 
her, notice and opportunity to answer the charge, trial 
according to the settled course of judicial proceedings 
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and a right to be arrested only after compliance with the 
legal requirements authorizing the making of the arrest 
and the right to be discharged, unless after proceeding 
had in due legal form, the party charged with violating 
the law, has been found guilty according to law: 

12 GueicnD: 

The law has established certain tribunals with de- 
fined powers and forms of procedure for the arrest and 
trial of persons charged with crime. Security to the 
defendant in criminal cases and to the public is only 
found in a strict compliance with the forms and methods 
prescribed by law. Jurisdiction comes from following 
the law, disorder and uncertainty follow a departure 
therefrom. Neither the prosecution nor the defendant 
by any act of their own, can change or modify the law 
by which original prosecutions are controlled. Such 
prosecutions involve public wrongs, and a breach of pub- 
lic rights, and duties which affect the community, con- 
sidered as a community, in its social and aggregate ca- 
pacity. The end they have in view is the prevention 
of similar offenses, not atonement or expiation for a 
crime committed. The penalties or punishments for the 
enforcement of which they are a means to that end are 
not within the discretion or control of the party accused, 
for no one has a right, by his own voluntary act, to sur- 
render his liberty. The state, the public have an inter- 
est in the preservation of the liberties of the citizen and 
will not allow them to be taken away without due pro- 
cess of law. Criminal prosecutions proceed on the as- 
sumption of such a forfeiture, which to sustain them, 
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must be ascertained and declared as the law prescribes. 
The party charged with crime must be brought into 
court and the trial must be had by the tribunals and in 
the mode which the constitution and Laws provide with- 
out any essential change. The court, the officer prose- 
cuting for the people and the party charged with crime, 
are each and all entirely without authority to proceed or 
consent to any proceeding being had in any criminal 
prosecution except under the conditions and in the man- 
ner prescribed by the constitution and statutes: 
Territory v. Ah Wah, 4 Mont. 149, 170-171; 
Lewis v. U.S. 146, U.S. 370; 36 L. ed. 1011; 
Incotew. Utah, 110 U. SPS73y23 eed) 264, 

In the first case cited, by agreement between the state 
and the defendant then on trial for murder, the case was 
tried by and submitted to a jury consisting of eleven 
men. A conviction followed and the verdict and judg- 
ment were set aside on the ground that the defendant 
had been deprived of a right guaranteed to him by the 
Constitution—the right to trial by jury. 

In the last two cases cited, it appeared that the de- 
fendant was not personally present throughout the pro- 
ceeding on the trial of a felony case. Conviction was 
had in both cases, and the verdicts and judgments were 
reversed for the reason that the law requiring the per- 
sonal presence of the defendant at each step taken dur- 
ing the trial of a criminal case was not complied with. 

In neither of these cases did it appear that the defend- 
ant had objected to proceedings being had in his ab- 
sence. 
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In the case of Lewis v. U. S. supra, the Supreme 
Court of the United States used the following language: 
“We are of the opinion that it was not within 
the power of the accused or his counsel to dispense 
with the statutory requirement as to his personal 
presence at the trial. The argument to the con- 
trary necessarily proceeds upon the ground that he 
alone is concerned as to the mode by which he may 
be deprived of his life or liberty and that the chief 
object of the prosecution is to punish him for the 
crime charged. But this is a mistaken view, as well 
as of the relations which the accused holds to the 
public as of the end of human punishment. The 
natural life, said Blackstone, “cannot legally be dis- 
posed of or destroyed by any individual, neither by 
the person himself, nor by any other of his fellow 
creatures, merely upon them @wn “authority.” (1 
Bl. Com. 133.) The public has an interest in his 
life and liberty. Neither can be lawfully taken ex- 
cept in the mode prescribed by law. That which 
the law makes essential in proceedings, involving 
the deprivation of life or liberty, cannot be dis- 
pensed with or affected by the consent of the ac- 
cused, much less by his mere failure when on trial 
and in custody to object to any unauthorized meth- 


ods.” 
(146 U. S. 374, 36 L. Ed. 1013.) 
In each of the cases cited above, the prosecution was 
commenced in a court having jurisdiction and in the 
manner prescribed by law, but there was a failure during 
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the course of the trial to comply strictly with some con- 
stitutional or statutory provision supposed to have been 
made for the protection of the liberty of the defendant. 

In the case at bar, the same principles would neces- 
sarily apply, though the position of the plaintiff in error 
here is based upon a failure to meet the requirements of 
a constitutional provision intended for his protection at 
the very threshhold of the proceeding. 

The constitutional provision referred to is the Fourth 
Amendment to the Constitution of the United States, 
which provides that “no warrant shall issue but upon 
probable cause supported by oath or affirmation and 
particularly describing the place to be searched and the 
person or thing to be seized.” 

The warrant is the process by which the defendant is 
brought into court for the purpose of having his guilt 
or innocence of the crime charged determined and un- 
less the conditions precedent to the issuance of a war- 
rant as prescribed by the Constitution are complied with, 
it follows logically that the warrant was illegally issued 
and the defendant improperly brought into court to 
stand trial and tried for the reason that there has been 
a failure to proceed according to the forms and in the 
manner prescribed by law. In other words, there has 
been a want of due process of law in the case. 

It is true that under the Federal Practice now in 
vogue, all crimes which are not infamous, may be prose- 
cuted either by indictment or by information: 

Section 1022 Revised Statutes; 2 Fed. Stat. Ann. 
Becyeduos 5: 


ae 


However, either of these methods presupposed an ex- 
amination of witnesses, who have personal knowledge of 
the facts concerning which they testify and a determina- 
tion by a duly authorized tribunal of the question as to 
whether or not, on the facts legally proven, there is 
probable cause to believe that a crime defined by the 
Laws of the United States has been committed, and that 
the party charged and for whose arrest the warrant is 
asked committed that crime, for under the constitution- 
al provision last referred to, a Federal Court has no 
jurisdiction to direct the issuance of a warrant on an in- 
formation verified on the information and belief of the 
United States Attorney alone, but the application for 
leave to file the Information and for a warrant for the 
arrest of the accused person must be supported by proof 
under oath given as the law requires by someone having 
personal knowledge of the facts showing probable cause 
for belief that a crime has been committed and that the 
accused is guilty of the commission thereof: 

UPSev. omit Obed 755. 

Des. 3 Bauimertel/9 Pede73s. 

U. Sev. Moream, 222 1. 5.274.282 56 led 

198, 200. 

In the case last cited, in speaking of the rights of a 
defendant charged by information with crime, the Su- 
preme Court of tne Wnited Statcsesaia: 

“He cannot be tried on an information unless it 
is supported by the oath of someone having know!- 
edge of the facts showing the existence of probable 
Galise.. 
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So as the Information filed in this case is verified by 
the United States Attorney on information and belief 
(R. p. 5) the trial court was entirely without jurisdic- 
tion to authorize the filing of the Information filed 
herein in the absence of other proof or the filing of an 
Information containing any charge excepting charges 
for which probable cause was shown by the affidavits 
presented to the court for its consideration at the time 
the request for leave to file the Information was made 
and upon which the court acted in granting that re- 
quest. 

On the record in the case at bar, 1t appears that the 
United States Attorney acted upon this view of the law, 
for at the time the request for leave to file the Informa- 
tion was made by him, he filed with the clerk and pre- 
sented to the court the affidavits of Chas. Rodda and 
Sam Fairchild hereinbefore set out. The portions of 
these affidavits material here are as follows: 

“That they went with man to premises 205 W. Quartz 
St., and upon entering noticed a very strong odor of 
mash, that upon investigation they discovered 75 gal- 
lon mash, in a state of fermentation, a quantity of white 
moonshine whiskey, one 12 gallon still and connections. 

“That they then arrested Anthony Carney, and 
brought him to Police Station. Anthony Carney being 
owner of premises, occuupying same, and having fully 
control of same.” (R. pp. 6 and 7.) 

“That while engaged in the dispatch of their official 
duties they were at those premises situated at 205 West 
Quartz Street, in the city of Butte, and found therein 
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a 12 gallon still, together with the equipment used in 
connection with the operation of the same, set up and in 
operation, and also found Anthony Carney in charge of 
the said premises engaged in the operation of the said 
still, and in the manufacture of intoxicating liquors.” 
(R. pp. 7 atrd 8.) 

It seems clear that these statements are not sufficient 
to show probable cause for belief that at the time and 
place mentioned in the Information the plaintiff in error 
unlawfully had and possessed intoxicating liquor in- 
tended for us in violation of Title II of the National 
Prohibition Act as charged in the Third Count of the 
Information herein or that at that time and place the 
plaintiff in error had and possessed property designed 
for the manufacture of intoxicating liquor intended for 
use in violation of Title II of the National Prohibition 
Act as charged in the Fourth Count of the Information 
or that at the time and place mentioned, the plaintiff 
in error maintained a common nuisance, that is to say, a 
place and building where intoxicating liquor was kept 
in violation of Title I] of the National Prohibition Act 
as charged in the Fifth Count of the Information. 

It will be observed that these charges are based upon 
the provisions of Section 25 and 21 of the National Pro- 
hibition Act. 

So far as it is material here, Section 25 of the Na- 
tional Prohibition Act provides that it shall be unlawful 
to have or possess any liquor or property designed for 
the manufacture of liquor intended for use in violating 
this title. 
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The Third Count of the Information is based upon a 
supposed unlawful possession by the plaintiff in error 
of liquor intended for use in violation of Title II of the 
National Prohibition Act. 

The Fourth Count of the Information is based upon 
a supposed possession by the plaintiff in error, of prop- 
erty designed for the manufacture of liquor intended for 
use in violation of Title II of said Act. 

Section 21 of the National Prohibition Act, upon 
which the Fifth Count of the Information is based, so 
far as it is material here, is as follows: 

“Any room, house, building, boat, vehicle, struc- 
ture or place where intoxicating liquor is * * kept * * 
in violation of this Title is hereby declared to be a 
common nuisance.” 

The words with which the word “kept” are immedi- 
ately associated in. this section of the statute last re- 
ferred to are such that they plainly mean “kept for sale 
or barter or other commercial purpose;” in other words, 
for the purpose and with the intent of violating Title II 
of the National Prohibition Act: 

treet v. Lincoln Safe Deposit Company, 254, 
LoS. 88, 92: 65 L. Ed 150 #53. 

It has always been the law unless otherwise provid- 
ed by statute, that to convict one of crime, requires proof 
of intention to commit crime: 

Norwitz v. U. S. 282 Fed. 575, 578. 

Mere possession of intoxicating liquor or of property 
designed for the manufacture of intoxicating liquor is 
not made unlawful for by the sections of the statute 
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above referred to the unlawfullness declared is condi- 
tioned upon the intended use of intoxicating liquor pos- 
sessed, kept or intended to be manufactured: 

Street v. Lincoln Safe Deposit Company, supra. 

And possession to be incriminating must be personal 
and exclusive: 

Willsman v. U. S. 286, Fed. 852. 

So on the statute, the material matter for consider- 
ation is not whether the plaintiff in error possessed in- 
toxicating liquor or property designed for the manufac- 
ture of intoxicating liquor or kept intoxicating liquor, 
but what was the intent of the plaintiff in error with ref- 
erence to the intoxicating liquor and property designed 
for the manufacture of intoxicating liquor referred to in 
Counts 3, 4 and 5 of the Information herein. 

It follows that unless it appears from the statements 
contained in the affidavits above referred to and set out: 

1. That the plaintiff in error was in the personal and 
exclusive possession of intoxicating liquor and that he 
intended to use that intoxicating liquor in violation of 
Title II of the National Prohibition Act, there was no 
sufficient showing of probable cause to believe the plain- 
tiff in error guilty of the offense charged in the third 
count of the Information herein, and the trial court was 
without jurisdiction to authorize the filing of an infor- 
mation charging the offense attempted to be charged in 
that count. 

2. That the plaintiff in error was in the personal 
and exclusive possession of property designed for the 
manufacture of intoxicating liquor intended for use in 
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violation of Title II of the National Prohibition Act, 
there was no sufficient showing of probable cause to be- 
lieve the plaintiff in error guilty of the offense charged 
in the Fourth Count of the Information herein and the 
trial court was without jurisdiction to authorize the fil- 
ing of an Information charging the offense attempted to 
be charged in that Count, and 

3. That the plaintiff in error was in the personal and 
exclusive possession of a building where intoxicating 
liquor was kept for sale or barter or other commercial 
purpose in violation of Title II of the National Prohibi- 
tion Act, there was no sufficient showing of probable 
cause to believe the plaintiff in error guilty of the of- 
fense charged in the Fifth Count of the Information 
herein, and the trial court was without jurisdiction to 
authorize the filing of an Information charging the of- 
fense attempted to be charged in that count. 

The position of plaintiff in error is that these essential 
elements necessary to jurisdiction to authorize the filing 
of an Information containing the charges contained in 
Counts 3, 4 and 5 of the Information herein, are not 
proven by the affidavits on which the trial court acted 
in the case at bar. 

The burden was on the Government to prove that the 
plaintiff in error had the specific intent involved in these 
charges or to show facts from which it might logically 
be presumed. 

ons 529. 

We concede that criminal intent being a state of mind 

is rarely susceptible of direct proof and that usually it 
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can only be shown as an inference from facts testified 
to by witnesses and that the inference may within prop- 
er limits be drawn from facts legally proved. 

However, it is settled law that criminal intent cannot 
be inferred unless such intent is reasonably deducible 
from the circumstances proved, that no other intent is 
inferable therefrom and that the circumstances proved 
are not consistent with the absence of criminal intent: 


16 C. J. pp. 773 and 774. 


These requirements as to the essential elements of 
proof necessary to establishing probable cause are not 
met by the statements contained in the affidavits filed 
in support of the application for leave to file the In- 
formation in this case. 

It is not suggested in either of these affidavits that 
any intoxicating liquor had ever been sold by the plain- 
tiff in error or anyone else in the premises mentioned 
in the affidavits or elsewhere. Neither is there anything 
in either of these affidavits showing that the premises in 
which the liquor and property are stated to have been 
found, were fitted up in any way for the sale or other 
commercial disposition of intoxicating liquor, nor that 
said premises were or ever had been a place of public 
resort or contained any of the things necessary to the 
disposition of intoxicating liquor by sale or in any other 
way contrary to any provision of the National Prohibi- 
tion Act. Nor is it directly stated, nor can it be logically 
inferred from the statements contained in these affida- 
vits that the plaintiff in error was in the personal or 
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exclusive control of the supposed incriminating evi- 
dence. 

While on the other hand, even if it is conceded for 
the sake of argument that the liquor stated to have been 
found belonged to the plaintiff in error, which is not the 
fact, it is not an unreasonable inference that in this arid 
age he might have had it for his own personal use and 
without any intent to sell or barter the same or use it for 
any commercial purpose in violation of any provision 
of the National Prohibition Act. It will be observed 
that the quantity of liquor found is not stated in either 
affidavit. 

Further, if it be conceded for the purpose of argu- 
ment, that it appears from the affidavits under discus- 
sion that the plaintiff in error was in the personal and 
exclusive control of the mash and still mentioned in the 
affidavits, which is not the fact, it would not follow 
that these circumstances reasonably required the deduc- 
tion that they were designed for the manufacture of in- 
toxicating liquor intended for use in violation of Title IT 
of the National Prohibition Act, or that no inference 
other than that he intended to use them for the manu- 
facture of intoxicating liquor intended to be used in vio- 
lation of Title II of the National Prohibition Act, could 
reasonably be drawn therefrom, or that possession of the 
mash and still was not consistent with the absence of 
criminal] intent. 

It is not unreasonable to suppose that a man might 
be in possession of these things with the intent of using 
them for the manufacture of intoxicating liquor in- 
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tended for his own personal use. That men have, dur- 
ing all time, manufactured intoxicants for personal con- 
sumption is a matter within the knowledge of all men 
of experience, and in this day of private stills and home 
brew, it is just as reasonable to suppose on the circum- 
stances shown, that the person who owned the mash 
and still intended to use them for the purpose of manu- 
facturing intoxicating liquor for his own personal use 
as it is to infer that he intended to manufacture it for 
the purpose of selling it to others. 

It should also be borne in mind in this connection, 
that all of the presumptions of law were in favor of 
the innocence of the plaintiff in error and that this pre- 
sumption applies to the element of intent as well as to 
every other element essential to showing probable cause 
to believe him guilty of an offense under the [ederal 
Law. 

The result 1s that as the affidavits upon which leave 
to file the Information in this case, was granted, did not 
state facts showing probable cause for believing that the 
offenses charged in the third, fourth and fifth counts of 
the Information had been committed or that the plain- 
tiff in error was the one who had committed those of- 
fenses, the affidavits were not sufficient to move the 
discretion of the court or to authorize it to grant leave 
to file an Information charging the plaintiff in error with 
the commission of the offenses charged in those counts 
of the Information, and the plaintiff in error was im- 
properly arrested, called for trial and tried thereon. 

Specifications of rror Four, I’ive and Six. 
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These specifications involve but a single question— 
The duty of the court when it appeared from the testi- 
mony of the witnesses, Rodda and Fairchild, who made 
the affidavits on which leave to file the Information 
herein was granted, while testifying for the Govern- 
ment that the statements contained in those affidavits 
were not (true. 

The material portions of the affidavits made by these 
witnesses and used by the United States Attorney in 
support of his application, for leave to file the Informa- 
tion filed herein were as follows: 

“That they went with man to premises 205 W. Quartz 
St., and upon entering noticed a very strong odor of 
mash, that upon investigation they discovered 75 gal- 
lon mash, in a state of fermentation, a quantity of white 
moonshine whiskey, one 12 gallon still and connections. 

“That they then arrested Anthony Carney, and 
brought him to Police Station. Anthony Carney being 
owner of premises, occupying same, and having full 
control of same.” (R. pp. 6 and 7.) 

“That while engaged in the dispatch of their official 
duties they were at those premises situated at 205 West 
Quartz Street, in the city of Butte, and found therein a 
12 gallon still, together with the equipment used in con- 
nection with the operation of the same, set up and in 
operation, and also found Anthony Carney in charge 
of the said premises engaged in the operation of the said 
still, and in the manufacture of intoxicating liquors.” 
(xp. 7 and 8.) 


From the testimony given by all of the witnesses tes- 
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tifying on behalf of the Government or otherwise, it ap- 
peared that these statements contained in the affidavits 
were false. 

From the testimony of the witness, Bolton, it ap- 
peared that the house in which the liquor, still and 
mash were found, was a double house with two kitchens 
and that the liquor, mash and still were found in the 
kitchen on the east side of the house (R. p. 78); that 
during the time the officers were there, no one other 
than a lady with whom witness was unacquainted, was 
in the premises and that she was on the west side of the 
house (R. p. 79); that the witness went all through the 
house with the officers and that the plaintiff in error was 
not in the house (R. p. 80). 

From the testimony of the witness, Rodda, it appear- 
ed that he went to the premises described in the informa- 
tion with officer Fairchild and Mr. Bolton; that the 
house is a large house with a hallway dividing the house 
into two parts; that the rooms on the east side of the 
hallway were fitted up for house keeping and the rooms 
on the west side of the hallway were also fitted up for 
housekeeping; that the liquor, mash and still were 
found in the rooms on the east side of the hallway; that 
it appeared that the rooms on the east side of the house 
were being used; that when the officers entered the 
building Mrs. Carney was found in the kitchen on the 
west side of the hallway and that the Carneys lived on 
that side of the building; that the plaintiff in error him- 
self was not in the building at any time while the of- 
ficers were there and that he was not arrested until the 
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evening of the following day; that at the time the of- 
ficers were in the building, Mrs. Carney stated to them 
that the rooms on the east side of the building were 
rented to and used by a man named O’Donnell and told 
them where he worked and that when the plaintiff in 
error was arrested he stated that the rooms were rent- 
ed to O’Donnell and that plaintiff in error had no con- 
trol over the same and knew nothing of their contents 
or what was being done in them (R. p. 81 to 86). 

This witness also testified that the affidavits on which 
the application for leave to file the Information was 
based, were not drawn up according to the report turned 
in by the officers; that at the time the officers were in 
the building, the plaintiff in error was not there and 
that the portion of the affidavit in which it is stated 
that the officers found the still set up and in operation 
and found the plaintiff in error in charge of the prem- 
ises engaged in the operation of the still and in the man- 
ufacture of intoxicating liquors was not true. (R. p. 87.) 

And as a result of the denial by this witness of the 
truth of the statements contained in the affidavits on 
which the order of the court granting leave to file the 
Information was based, the court permitted the Unit- 
ed States Attorney to impeach him. (R. p. 86.) 

The witness Fairchild stated that at the time the of- 
ficers went to the premises involved in this case they 
found a lady in the kitchen on the west side of the hall- 
way; that the liquor, mash and still were found in the 
rooms on the east side of the hallway; that the lady did 
not accompany anyone into the rooms where the 
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liquor, mash and still were found and that the plaintiff 
in error was not on the premises at the time the officers 
were there. (R. pp. 89 to 91.) 

When the attention of this witness was particularly 
called to that portion of the affidavit in which it was 
stated that the officers found the defendant, Anthony 
Carney in charge of the premises engaged in the opera- 
tion of the still and in the manufacture of intoxicating 
liquors, the witness stated that he did not have a chance 
to read the affidavit and signed it without reading it 
and made an effort to explain his conduct in making a 
false affidavit. (R. p. 90.) 

From this testimony it clearly appears that the por- 
tion of the affidavits in which it is stated that the of- 
ficers “then arrested Anthony Carney and brought him 
to Police Station” and that Anthony Carney was the 
owner of the premises occupying the same and “hav- 
ing full control of the same” and that when the officers 
entered the premises involved in this case, they “found 
therein a 12 gallon still together with the equipment 
used in connection with the operation of the same set 
up and in operation and also found Anthony Carney in 
charge of the said premises engaged in the operating of 
the said still and in the manufacture of intoxicating 
liquors” were false. 

The contention of the plaintiff in error is that the 
statements contained in these affidavits not shown by 
the testimony of the Government’s witnesses, Bolton, 
Rodda and Fairchild to be false, were not sufficient to 
justify the United States Attorney in requesting leave 
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to file the Information herein or to authorize the court 
in the exercise of judicial discretion to grant such re- 
quest as a result of which it appears on the face of the 
record that the plaintiff in error was improperly arrest- 
ed and called for trial in violation of the provisions of 
the Fourth and Fifth Amendment to the Constitution of 
the United States of America, and that upon this condi- 
tion appearing, the trial court erred in not withdrawing 
its leave to file the Information filed herein and in fail- 
ing to dismiss the action and in proceeding with the 
trial of the case and finally submitting it to the jury 
for decision. 

If that portion of the affidavits above set out and 
stated by these witnesses to be untrue, is disregarded, 
there is absolutely nothing in the record which could, 
by any theory of logical reasoning, be held to show 
probable cause for belief that the plaintiff in error was 
guilty of any crimes charged in the Information herein 
or held sufficient to confer jurisdiction on the trial 
court to grant leave to file the Information or authorize 
the issuance of a warrant directing the arrest of the 
plaintiff in error on any of those charges or to require 
him to proceed to trial in the case. 

When the true condition was made to appear to the 
court on the record the court should have secured the 
plaintiff in error in those rights guaranteed to him by 
the Constitution of the United States and should have 
revoked its former leave to file the Information herein 
and by proper order should have set aside all the sub- 
sequent proceedings: 
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State v. Brett, 16 Mont. 360, 364; 
State v. Cai, We Mont ser" 

These cases were both decided by the Supreme Court 
of a state in which the right of the court to grant leave 
to file an information upon motion of a county attorney 
is authorized by the Constitution, granted by the stat- 
ute, and confirmed by numerous decisions and the facts 
from which the court draws its conclusions that such 
leave should be granted, need not be embodied in the 
application therefor it being sufficient if reasons satis- 
factory to the court are presented, whatever may be the 
form or manner of their presentation and in which it 1s 
not required that a statement should be made to the 
court of any of the evidence upon which the state will 
rely for a conviction: 

Section 8, Article III, Constitution of Montana; 

Secs. 11798, 11617, 11624 and 11625, R. C. M. 
1921; 

State v. Buckovich, 61 Mont. 480, 491; 

State v. Martin, 29 Mont. 273, 275; 

State ex rel Donovan v. District Court, 26 Mont. 
BUS 20), 

In the case of State v. Brett, supra, Mr. Justice Hunt, 
speaking for the Supreme Court of the State of Mon- 
tana, in referring to the protection of the rights of a per- 
son charged with crime with reference to matters lead- 
ing up to the filing of an Information, used the fol- 
lowing language: 

“Where no examination had been had before a 
magistrate and no commitment has been made, in 
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such case, to protect the rights of the defendant, 
and to guard him against oppression or malice, and 
to prevent abuse of any general power vested in 
the county attorney, leave of the district court is 
necessary to be obtained. ‘Thus, again, there is 
the guaranty that a judicial order will be required 
before there can even be a charge preferred. It is 
suggested that obtaining of a leave of the court is 
a mere perfunctory matter, and is granted of 
course. This argument, if true, reflects credit upon 
the several county attorneys of the state for having 
administered their offices with that high sense of 
impartial responsibility and power imposed upon 
them by the constitution, but it loses its entire 
force if an instance should arise where a prosecut- 
ing officer oppressively, maliciously or otherwise 1l- 
legally should attempt to unjustly harass any citi- 
zen by filing an information charging him with 
crime. At once, upon proper showing, or doubt- 
less by order of the court of its own motion, where 
the court should believe that a wrong was about 
to be done, the leave of the court would be sus- 
pended or denied, until an inquiry could be had 
into the reasons for the official acts of the county 
attorney in filing the information, and until the 
court was satisfied by the showing made that the 
case was one where an information should be 
filed.” (16 Mont. 360-364.) 
In the case of State v. Cain, supra, it appeared that 
by leave of court first obtained, the County Attorney of 
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Granite County filed an Information against the defend- 
ant Cain, a member of the Board of County Commis- 
sioners, charging him with having corruptly and extor- 
sively taken and received a warrant. After the filing 
of the Information, the defendant moved to set it aside 
because at the time the Information was filed and leave 
of court was asked by the County Attorney the County 
Attorney had made no statement to the court of the 
evidence or reason upon which the same was based. The 
motion was supported by an affidavit which was to the 
effect that the County Attorney, when he asked leave 
to file the Information, made no statement to the court 
and gave no information to the court which he may have 
had and upon which he based the information or his be- 
lief that the defendant was guilty of the offense charged, 
nor did the court inquire into the matter at all, nor was 
the court informed in any manner or at all at the time 
of the filing of the Information of any facts which had 
come to the knowledge of the County Attorney or to the 
knowledge of anybody and which had caused the County 
Attorney to file the Information against the defendant. 
The affidavit further stated that it appeared by the re- 
port of the Grand Jury that at the March term of said 
court, a grand jury had made an examination, as ap- 
pears from their report, of the offices of the County 
Commissioners of Granite County and into the conduct 
of the officers of the county commissioners during the 
year 1893, and that said Grand Jury failed to indict the 
said George B. Cain for any offense whatever. It fur- 
ther appeared from the record that at the time the Coun- 
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ty Attorney asked leave to file the Information against 
the defendant, the report of the Grand Jury which had 
been made in March, preceding the filing of the Infor- - 
mation, was on file with the Clerk of the District Court 
of Granite County. By this report the Grand Jury 
found that the defendant had illegally been paid monies 
for inspecting the jail and sewer. No indictment was 
presented. he excess of payment was the basis of the 
criminal charge contained in the Information subse- 
quently filed for extortion. The court sustained the mo- 
tion to dismiss the Information and ordered the de- 
fendant discharged and his bondsmen exonerated. The 
state duly excepted and appealed from the decision and 
judgment. 

In affirming the judgment of the trial court in that 
case, Mr. Justice Hunt again speaking for the Supreme 
Court of the State of Montana, used the following lan- 
guage: 

“The affidavit of W. B. Rodgers was sufficient to 
have warranted the court in refusing leave to per- 
mit an information to be filed against the defend- 
ant until some showing was made by the county 
attorney for charging the defendant with a 
crime based upon the identical acts into 
which a grand jury had inquired, but for the doing 
of which they had failed to find a true bill. The 
fact that the information was already on file when 
these facts were brought to the attention of the 
court cannot affect the right of the court to revoke 
the leave already granted. If the court, in the exer- 
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cise of its sound judicial discretion, had a right to 
withhold its leave to file the information at all until 
inquiry could be had, under the limitations dis- 
cussed in the Brett case, supra, it had a right to re- 
voke its leave, where the defendant, directly after 
his arrest, and at the first opportunity presented, 
brought to the notice of the court the fact that his 
conduct had already been investigated by a grand 
jury, and no true bill had been found. Such was 
the effect of the defendant’s motion. It brought to 
the attention of the court matters upon the presen- 
tation of which the court, in its discretion, and for 
apparent good cause, suspended its approval to file 
the information, by revoking its former leave, and 
setting aside the subsequent proceedings. The rec- 
ord discloses no request thereafter by the county at- 
torney to file another information, and no attempt 
on his part to demonstrate to the court that the case 
was a proper one for further prosecution.” (16 
Mont. 563, 564.) 

The principles apphed in the cases last cited, finds 
support in theory in the decision of the United States 
Supreme Court in the case of Silverthorn Lumber Co. 
v. U.S. 251 US. 385, 390; 6453 tides. 32m 

In this connection we wish to state that we do not 
wish to be understood as suggesting that the United 
States Attorney intended to, or would present knowing- 
ly, to the court an affidavit which contained statements 
that were false, our position being, that it affirmatively 
appears on the record as made by the Government, that 
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the affidavits made by the witness Van Orden and Fair- 
child and presented to the court by the United States 
Attorney at the time he requested leave to file the in- 
formation, were false, and not according to the facts, as 
a result of which: 

The United States Attorney was misled. 

The court was asked to and did exercise its discre- 
tion in granting leave to file said information and di- 
recting the issuance of a warrant for the arrest of the 
defendant, upon an entirely erroneous conception of the 
mcts; and 

The defendant was arrested and brought into court and 
required to plead to and stand trial on an information 
later proven by the government itself to have been im- 
properly filed and without proper basis in law. 

And that, for the protection of the public, the United 
States Attorney, the defendant, and itself, the court 
erred in not revoking its order granting leave to file the 
information and setting aside the subsequent proceed- 
ings. 

The right to personal liberty is one of the unalienable 
rights of the individual: 

Declaration of Independence. 

This right can only be forfeited in the manner, under 
the conditions and after the taking in proper form of all 
of the steps prescribed by law: 


Article 5 of the Amendment to the Constitution 
of the United States. 


And a failure to meet these requirements cannot be 
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waived by the individual or lost as a result of his inac- 
tion. 
Territory v. Ah Wah, 4 Mont. 149, 170, 171; 
Lewis v. U.S. 146 U.S. 370; 36 L.Ed. 1011, 
bloptv. Utahy M0 Ussm57s 2edeaiidw2o.) 

No warrant can legally issue but upon probable cause 
supported by oath or affirmation: 

Article 4 of the Amendments to the Constitution 
of the United States. 

It cannot be that probable cause can be shown by 
admittedly false testimony. 

Surely this court will not permit a conviction to stand 
when it appears on the record as it does in the case at 
bar that the power of the trial court was set in motion 
by false swearing. 

The rule is that where want of jurisdiction appears on 
the face of the record, a judgment cannot stand: 

Crawford v. Pierce, 56 Mont. 371; 185 Pac. 315; 
Henderson v. Daniels, 62 Mont. 363, 377; 
In re Spriggs Estate — Mont. — 216 Pac. 1108. 

And there is no more sacred duty of a court than, ina 
case properly before it, to maintain unimpaired, those 
securities for the personal rights of the individual which 
have received for ages the sanction of the jurist and the 
statesman and in such cases no narrow or illiberal con- 
struction should be given to the words of the funda- 
mental law in which they are embodied: 

Ix parte Wane S5 UP Sales 75.02 ieee ase. 
879. 
Specification of Error Number 7. 
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Zhe Information Is Insufficient in Law. 

The argument under this specification is directed 
against: 

1. The third count of the Information in which it is 
charged that the defendant “did then and there wrong- 
fully and unlawfully have and possess intoxicating liquor 
intended for use in violation of Title II of the National 
Prohibition Act,” and 

2. That portion of the fifth count of the Information 
in which it is charged that the defendant “did then and 
there wrongfully and unlawfully maintain a common 
nuisance, that is to say, a place and building where in- 
toxicating liquor was kept * * * in violation of Title 
II of the National Prohibition Act.” 

It will be observed that the fifth count of the Infor- 
mation also charged that the defendant “did then and 
there wrongfully and unlawfully maintain a common 
nuisance, that is to say, a place and building where in- 
toxicating liquor was * * * manufactured in violation of 
Title II of the National Prohibition Act” thus attempt- 
ing to state two conditions under which the defendant 
was charged with having maintained a common nuis- 
ance, contrary to the provisions of the National Prohi- 
bition Act. However, as by their verdict finding de- 
fendant not guilty on charges contained in the first and 
second counts of the Information, the jury determined 
that the defendant was not guilty of manufacturing 
liquor we take it that it is not necessary to discuss the 
sufficiency of the fifth count of the Information in so far 
as it relates to the maintenance of a nuisance growing 
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out of a supposed manufacture of intoxicating liquors. 
For the defendant having been acquitted on a charge 
constituting an element essential to the existence of an- 
other crime charged, to allow a conviction on the last 
charge, would be to allow the defendant for the same 
offense to be twice put in jeopardy which is contrary 
to established law in this country: 
Fifth Amendment to the Constitution of the 
United States; 
Ix Parte Mielsom, 131 U.S. 176, 33 Ly Wale iene 


120% 

Ex Parte Lamge, 85 U. S. 163, 169, 21 Ik Ka 
S72. 3/6: 

ix Parte Snow, 120 U. S. 273, 28dy 30°. Hat 
658, 661; 


In Ex Parte Nielson, supra, Mr. Justice Bradley, 
speaking for the court, said: 

“Tn the present case, it is true, the ground for the 
habeas corpus was not the invalidity of an Act of 
Congress under which the defendant was indicted, 
but a second prosecution and trial for the same 
offense, contrary to an express provision of the 
Constitution. In other words, a constitutional im- 
munity of the defendant was violated by the second 
trial and judgment. It is difficult to see why a con- 
viction and punishment under an unconstitutional 
law is more violative of a person’s constitutional 
right than an unconstitutional conviction and pun- 
ishment under a valid law. In the first case, it is 
true that the court has no authority to take cogni- 
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zance of the case, but in the other, it has no auth- 
ority to render judgment against the defendant. 
This was the case in ex parte Lange, where the court 
had authority to hear and determine the case, but 
we hold that it had no authority to give the judg- 
ment it did. It was the same in the case of Snow. 
The court had authority over the case, but we hold 
that it had no authority to give judgment against 
the prisoner. He was protected by a constitutional 
provision securing to him a fundamental right. It 
is not a case of mere error in law, but a case of de- 
nying to a person the constitutional right.” (131 
U. S. 183-4.) 

Turning now to the question as to whether or not the 
third count contained in the Information and that por- 
tion of the fifth count thereof relating to the mainten- 
ance ofa common nuisance, that is to say, a place and 
building where intoxicating liquor was kept in violation 
of Title II of the National Prohibition Act, it must be 
borne in mind that Title II of the National Prohibition 
Act was passed under the grant of power to enforce the 
first Section of the Eighteenth Amendment to the Con- 
stitution of the United States, which prohibits the man- 
ufacture, sale and transportation of intoxicating liquors 
for beverage purposes, and that the mere possession of 
intoxicating liquor is not contrary to the provisions of 
either the constitutional amendment or the Act passed 
for the purpose of enforcing the same: 

Street v. Lincoln Safe Deposit Co. 254 U. S. 88, 
65 L Ed. 51. 
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This is the only reasonable conclusion that can be ar- 
rived at from a reading of the statute itself. 
Section 3 of Title II provides that: 

“No person shall on or after the date when the 
Eighteenth Amendment to the Constitution of the 
United States, goes into effect, manufacture, sell, 
barter, transport, import, export, deliver, furnish 
or possess any intoxicating liquor, except as auth- 
orized in this Act.” 

This exception clearly implies that there are excep- 
tions to the general provisions of the Statute. 
Section 29 reads as follows: 

“Any person who manufactures or sells liquor in 

violation of this title shall have a first offense by 


”” etc. 


fine, 
Here the clear implication is that liquor may be 
possessed or kept without violating any of the provisions 
of Title II of the National Prohibition Act. 
By Section 33 of the National Prohibition Act, it is 
provided that: 

“Tt shall not be unlawful to possess intoxicating 
liquors in one’s private dwelling while the same is 
used and occupied by him as his dwelling only, 
and such liquor need not be reported, provided such 
liquors are for use only for the personal consump- 
tion of the owner thereof and his family residing 
in such dwelling, and his bona fide guests while en- 
tertained by him therein.” 

Here is a condition under which the statute specifi- 


cally permits the possession of intoxicating liquor with- 
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out there being a violation of any law relating to the 
manufacture or sale of intoxicants, and possession 
of liquor away from the place in which the owner actu- 
ally dwells or actual, physical control of intoxicating 
liquor belonging to another is not necessarily unlawful: 
Street v. Lincoln Safe Deposit Co. 254 U. S. 88; 
Go ed 151, 

So it is apparent that in a prosecution for a violation 
of the National Prohibition Act growing out of the pos- 
session of intoxicating liquor or the maintenance of a 
common nuisance as a result of the keeping of intoxicat- 
ing liquor, it is essential to proper pleading that the ex- 
istence of the condition under which intoxicating liquor 
may lawfully be kept must be negatived or the absence 
of the negative averments in pleading must be supplied 
by the pleader. 

This condition is recognized and met by Section 32 of 
the Nationa] Prohibition Act which provides as fol- 
lows: 

“Tt shall not be necessary in any affidavit, infor- 
mation, or indictment, to give the name of the pur- 
chaser, or to include any defensive negative aver- 
ments, but it shall be sufficient to state that the act 
complained of was then and there prohibited and 
unlawful.” 

Here we find an implied recognition of the rule that 
the pleading should include averment showing that the 
case in which the charge is made does not fall within the 
provisions of the statute bringing the matter within the 
exceptions provided by the law itself, and a permission 
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to cure the defect growing out of their absence by charg- 
ing in the pleading “that the act complained of was then 
and there prohibited and unlawful.” 

The pleader has a choice of methods, but the pleading 
must of necessity meet one or the other of the require- 
ments of the statute or it is insufficient in law: 

Enterprise Sheet Metal Works v. Schendel, 55 

Mont. 42, 50-51. _ 

In the case last cited, in determining the sufficiency 
of a complaint in a civil action under a statute permit- 
ting the pleading of certain words instead of the state- 
ment of other matters otherwise essential to the state- 
ment of a cause of action, Mr. Chief Justice Brantley, 
speaking for the Supreme Court of the state of Mon- 
tana, used the following language: 

“True, the statute (Rev. Codes Sec. 6572) per- 
mits a party declaring upon a contract containing 
conditions precedent, to allege generally that he has 
performed all the conditions on his part. In order 
to avail himself of this permissive provision, how- 
ever, the pleader must couch his allegation in the 
terms of the statute or in terms substantially equiv- 
alent.” (55 Mont. pp. 50-51.) 

In the pleading in the case at bar, the Government 
has failed to include any defensive negative averments 
or to state “that the act complained of was then and 


93 


there prohibited and unlawful,” as a result of which, 
we submit the pleading 1s insufficient in so far as the 
third count and that portion of the fifth count in which 


it is charged that the defendant maintained a nuisance, 
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“that is to say, a place and building where intoxicating 
liquor was kept,” is concerned. 


U. S. v. Cleveland, 281 Fed. 249; 


Specifications of Error Numbers 8 and 9. 

These specifications relate to the admission in evi- 
dence over the objection of the plaintiff in error of state- 
ments made and transactions had in his absence and 
without his hearing. 

During the examination of the witness Bolton, the 
following proceedings were had: 

Q. Did you try to gain entrance that day? 

A. Yes, sir. 

Q. In what manner? 

A. I went up to the front door and knocked on the 
door and a lady came to the door and I said I would 
like to inspect your gas meter— 

MR. BALDWIN. Objected to as incompetent, ir- 


relevant, immaterial and hearsay. 
THE COURT: Overruled. 
By MR. BALDWIN: We will ask a general ob- 


jection and exception on the same grounds of all testi- 
mony to be given concerning statements made and 
transactions had in the absence of the defendant. 


THE COURT: It wiil be noted. 


A. The lady said, “You can’t get in now, wait a 
minute ;” so I waited about twenty minutes I guess and 
nobody came back so I goes back down to the office to 
report it to the foreman down there and I happened to 
run into Mr. Rodda at the police station. 
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Q. Is he one of the police officers of the city of 
Butte? : 

A. Yes, sir; and I told him I thought— 

Q. You don’t need to tell what you told him. Now 
you say you waited for about twenty minutes after the 
lady told you to wait? 

Meswsir 
Did you then leave the house? 
WES, Sim 
Did you subsequently return there the same day? 
Yes, sir. 
About how long after that? 
About half an hour. 
Who, if anyone, accompanied you to this home? 
Mr. Rodda and Mr. Fairchild of the police sta- 
tiem, (Re pp. 77 and! 78.) 
And thereafter this witness testified concerning what 
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was found in the house by the officers and everything 
that was done while they were there, and in the course 
of his testimony, stated that he did not see the plaintiff 
in error that day; that he went all through the house 
with the officers and that the plaintiff in error was not 
present at that time or place. (R. p. 80.) 

The witness, Rodda, next testifying on behalf of the 
Government, was allowed to testify over the general 
objection and exception as follows: 

Q. As such officer did you on or about the middle 
or the 18th of April last year go to a house at 205 West 
Quartz Street in the City of Butte? 

A. Yes, sir. 


SJ 


Who accompanied you? 

Officer Fairchild and Mr. Bolton. 
The gentlemen who just testified? 
Yes, She 
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Was it by virtue of a certain report which he 
made to you or Mr. Fairchild you went to this house? 

A. Yes, sir. 

Q. Do you know who was living in that house at 
that time? 

A. Mrs. Carney said she owned—Mrs. Carney says 
she owns the property her and her husband. (R. p. 81.) 

Later when recalled by the Government, this witness 
testified over the general objection of the plaintiff in 
error and the further objection that the testimony of- 
fered was unnecessary repetition and not proper rebut- 
tal, as follows: 

Q. Mr. Rodda, when you went up to the doorway 
or door in this house on the occasion you testified to 
was the door open or closed? 

The door was closed. 
What did you do? 
Knocked at the door. 
Who came to the door? 
Mrs. Carney. 
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Is that the first place in or about the house you 
saw her? 

Nv ees, Sit. 

MR. BALDWIN: Objected to as unnecessary repe- 
tition and not proper rebuttal. 

Q. Let me ask you what, if anything, did she say to 
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you about a search-warrant? 
A. She didn’t say anything about the search-warrant 
until after we got the still and mash. 
Q. What did she say then? 
A. She said have you got a search-warrant and I said 
no, lady, we got a still. 
Was she present to see you take the still? 
Yes, sir. 
How close did she stand? 
Right close by me; probable two feet away. 
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Did she make any explanation to you about the 
presence of the still or mash or moonshine in the house? 

A. No, sir. 

Q. She didn’t say anything about any man by the 
name of O’Donnell? 

A. After a while she did. 

Q. Was that before or after she asked if you had a 
search warrant? 

A. After. (R. p. 123-4.) 

The testimony given by these witnesses concerning 
transactions had and conduct of and statements made 
by the wife of the plaintiff in error was forcibly called 
to the attention of the jury by the court in its charge. 

While charging the jury, the court used the following 
language: 

“Now, Gentlemen, as to evidence. The meter man 
goes there and asks to be admitted as he has a right to; 
he is met with an objection at the door and the reason 
for which he didn’t know; you have heard the wife’s 
statement as to why she didn’t allow him; he says he 
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stood there twenty minutes, she didn’t say how long; he 
went away and he reports to the officers; what he re- 
ports we are not interested in, but at any rate all go 
back together, and here comes the first contradiction be- 
tween the officers and the wife; Rodda says he knocked 
and in a minute the witness came to the door. She tes- 
tifies she sat in the kitchen with the baby and saw no- 
body or heard nobody until the officers came in the 
kitchen. Rodda says the officers looked through the 
door into this east side kitchen nearly opposite to the 
west side of the kitchen, was standing half open or ajar 
to some extent and Rodda pushes it open and finds the 
still, intoxicating liquor, moonshine and mash which 
Rodda says was fermenting and ready to be distilled. 
“ee * * While taking it out apparently nothing was 
said by his wife, no excitement so far as the evidence 
shows, didn’t say anything, made no objections. But 
after getting it out she begins to ask about a search- 
warrant. She first testified she didn’t and afterwards 
she said she didn’t remember. The officers said she did. 
If defendant and his wife were not concerned why 
wouldn’t she be anxious to have it carried out instead 
of inquiring for a search warrant? At that time after 
removing 1t had taken some little time, she first began 
to make an explanation and began to account for it by 
a man named O’Donnel! who rented the rooms. (R. 
pp. 130-1.) 

Plaintiff in error contends that the admission of this 
evidence was error which affected his substantial rights. 

Tt violates the first principle in the law of evidence to 


54 


allow a party to be affected either in his person or prop- 
erty by the declaration of a witness made in his absence 
or not under oath: 

NOME, (Co Ike os GEO: 

@emnors v- eople, 18 Colorado, 383733" Fac 

159, 161. 

In the case last cited, the court used the following 
language: 

“The witnesses Farley and Newcone were per- 
mitted over objections to testify to statements made 
to them by the witness Halladnot made in the 
presence of the plaintiffs in error or either of them. 
This was hearsay evidence and clearly inadmiss- 
ible * * * * The admission of this testimony was 
so clearly violative of every rule of evidence that in 
itself it would compel a reversal of the case and it 
becomes unnecessary to notice the further objec- 
tions so fully argued by counsel. For the reasons 
given, the judgment will be reversed.” (33 Pac. 
Vee) 

This rule applies to the statements of a wife even in 
civil cases and the fact that a party to a suit is the hus- 
band or wife of another person does not render the acts, 
admission or declarations of the latter admissible 
against the former. When offered in a suit byem third 
person against either husband or wife, declarations of 
the other spouse will be rejected unless the statements 
are shown to be admissible within some one of the rules 
applicable to parties generally, as for example, the rule 
permitting proof of declarations of agents, or that re- 
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lating to admission by acts, conduct or silence, or be- 
cause the wife claims under and through the husband. 
To render the declarations of either admissible against 
the other on the ground of agency, it must be shown 
that the statements were within the scope of the declar- 
ants of authority: 

iil. 515, Sec. 56. 

There is nothing in the evidence tending to show that 
the wife of the plaintiff in error was his agent or auth- 
orized by him in any way to do or say any of the things 
she did or said. 

So even if the case were a civil case, the admission of 
the testimony relating to statements and conduct of the 
wife of the plaintiff in error in his absence would have 
beam error. 

There is another reason why the court erred in ad- 
mitting the testimony admitted over the objection of 
plaintiff in error. 

It was a well known rule of the common law that 
neither husband nor wife was a competent witness in a 
criminal action against the other except in cases of per- 
sonal violence, the one upon the other, in which the ne- 
cessities of justice compelled a relaxation of the rule 
and this rule has not been changed by any statute of the 
United States in so far as cases such as the case at bar 
are concerned as a necessary corallary of which testi- 
mony concerning the conduct of the wife of a party ac- 
cused of crime or statements made by her in his ab- 
sence or without his hearing cannot properly be ad- 
mitted against him: 
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Jokmson v. W. Sp 221 Feds 250, @51; 

Bassett v.eld, S. 137 1. S503; G4ek, Ed. 762, 
763-4: 
Humphreys v. State — Miss. — 84 So. 141, 
142-3. 

Wharton’s Criminal Evidence, p. 992, Sec. 480. 
In the last case cited, the defendant was convicted of 
stealing cotton. The record discloses that a constable 
and deputy sheriff who arrested him, were permitted over 
the defendant’s objection to state the following circum- 
stances; that he went to the defendant’s home about 9 
or 10 o’clock on Saturday morning and placed defend- 
ant under arrest; that at the time the defendant stated 
that he had not eaten breakfast and there was appar- 
ently some delay in leaving the house on that account; 
that the officer suggested to the defendant’s wife that he 
desired to search the house on account of cotton steal- 
ing; that the wife told him all right, and proceeded to 
pull up a mattress and exhibit a very large and long 
cotton sack, and thereupon stated to the officer that this 
was the cotton sack which her husband used in bringing 
or conveying the cotton from the field to the house. Ap- 
pellant was then carried to jail and incarcerated. On 
Sunday morning, while the defendant was in jail, the 
officers returned to the premises where the cotton was 
grown and made an original investigation about the 
tracks, and also applied at the defendant’s house for the 
cotton sack, and on doing so found that the sack had 
been cut up into strips. * * * * In detailing the conver- 
sation and statements of the wife, when the defendant 
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was first placed under arrest, the officer did not make 
it positive that the defendant actually heard what the 
wife had to say or that he was called upon either to af- 
firm or deny her statement that the long cotton sack was 
the one employed in transporting cotton from the field 
rorunexcottonspen “*" * * 

While considering the admission of this testimony 
the court said: 

While the testimony, if believed, is sufficient to sup- 
port a verdict of guilty, the record nevertheless presents 
a close case on the facts. It is therefore not only of great 
concern to the accused in this case, but of great import- 
ance to an absolutely fair administration of justice, that 
no error should be committed by the trial court in the 
exclusion or admission of testimony * * * *. 

We shall limit discussion to and decide but a single 
point. In as much as the state’s case is made and up- 
held by circumstantial evidence, it is no stronger than 
the weakest link in the chain of testimony. It is, as 
suggested, very important that the minds of the jurors 
should not be unduly influenced by incompetent testi- 
mony. It is not clear from the testimony that appellant 
heard the full conversation between the officer and ap- 
pellant’s wife at the time the house was first searched 
and defendant arrested. It does not appear why or up- 
on what charge or under what authority the arrest was 
made. Inferentially it appears that the arrest was 
based upon some other charge or at least upon a mere 
suspicion of the officer that appellant had something to 
do with this cotton stealing. It affirmatively appears 
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that appellant had not at that time been charged with 
ne crime and a full investigation even by the officer 
had not then been made. 

Under these circumstances the officer was permitted 
to testify that the wife exhibited an extra large cotton 
sack and admitted that this particular sack was used by 
them in transporting cotton from the field. He was also 
permitted to testify that while the defendant was in jail 
at Holly Springs, he went back to the home in search 
of this sack and found that it had been destroyed. Cer- 
tainly the defendant did not destroy it, and inferen- 
tially it appeared that the wife destroyed the sack and 
upon the theory that it furnished evidence of the de- 
fendant’s guilt. Naturally it would be taken by the jury 
as an overt act by the wife in recognition of the de- 
fendant’s guilt. Now, it must be conceded that the 
state could not place the wife upon the witness stand, 
and thereby prove by her directly what was indirectly 
shown through the officer. This incompetent evidence 
as a whole, operated as a confession by the wife of her 
husband’s guilt. On a close case of the kind under re- 
view it very probably had influence with the jury and 
operated to the defendant’s prejudice. We think it is 
sufficiently damaging to upset the verdict and justify a 
new trial. 

We shall neither discuss nor decide the other points 
argued. 

Reversed and remanded. (84 So. 142-3.) 

So in the case at bar, the wife of the plaintiff in error 
would not have been permitted to go upon the stand and 
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testify that her husband actually owned the intoxicating 
liquor, mash or still or that he had any connection with 
the same or had manufactured or sold any intoxicating 
liquor and it was clearly error for the court to admit 
testimony concerning statements made by her and her 
conduct during the absence of the plaintiff in error on 
the theory that by inference it might be found therefrom 
that the plaintiff in error was the owner of the liquor, 
mash or still or had participated in the manufacture or 
sale of intoxicating liquor. 

Specification of Error Number 10. 

This specification is based upon the Order of the 
Court denying the Motion of plaintiff in error for a di- 
rected verdict made at the close of the Government’s 
ease. (RR. p. 91.) 

fmere clase ol the evidence in every trial by jury, 
the quesvion of law, not whether the weight of the evi- 
dence sustained the claims of the plaintiff or defendant, 
but whether or not there is any substantial evidence to 
sustain the claim of the plaintiff necessarily and un- 
avoidably arises and the duty rests upon the trial court 
to direct a verdict for the defendant if there is no such 
evidence. 

It is certain that evidence of facts as consistent with 
innocence as with guilt is not sufficient to sustain a con- 
viction and that at the close of every trial by jury, it is 
the duty of the court upon request, to consider and de- 
termine whether or not there is any substantial evi- 
dence of the guilt of the accused and if there is none, 
to instruct the jury to return a verdict for the defend- 
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ant. If there is at the close of the trial, no substantial 
evidence of facts which exclude every other hypothesis 
but that of guilt, there is no substantial evidence of the 
guilt of the accused, for facts consistent with his inno- 
cence are never evidence of his guilt: 

Tsinel| Wane Se 227 Bed) 788) 792. 

Norowitz v. U.S, 282, Ped. 575, 573. 

Or as the rule is otherwise stated, there is a legal pre- 
sumption that the party accused is innocent until he is 
proven to be guilty beyond a reasonable doubt. ‘The 
burden is upon the Government to make this proof and 
evidence of facts that are as consistent with innocence as 
with guilt is insufficient to sustain a conviction. Unless 
there is substantial evidence of facts which exclude every 
hypothesis but that of guilt, it is the duty of the trial 
court to instruct the jury to return a verdict for the ac- 
cused, and where all the substantial evidence is as con- 
sistent with innocence as with guilt, it is the duty of the 
appellate court to reverse a judgment of conviction: 

Umion Pacite' Coal Conv. Us5.173 Wede73 7) a: 

For the defendant in a criminal case may not be con- 
victed on conjecture however shrewd, on suspicion, how- 
ever justified, on probability, however strong, but only 
upon evidence which establishes his guilt beyond a rea- 
sonable doubt; that is upon proof such as to logically 
compe! the conviction that the charge is true: 

State v. Riggs, 61 Mont. 25, 51; 
Miclskewve U.S. 157 Fed. 220: 

The question then is—Does the record in this case 

contain substantial evidence of facts which exclude every 
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reasonable hypothesis but that of guilt? 

Our contention is that it does not. 

Presumption of Innocence. 

In the investigation and estimate of criminatory evi- 
dence, there is an antecedent prima facie presumption in 
favor of the innocence of the accused grounded in rea- 
son and justice not less than in humanity and recog- 
nized in the judicial practice of all civilized nations, 
which presumption must prevail until it is destroyed by 
such an overwhelming amount of legal evidence of guilt 
as is calculated to produce the opposite result. This pre- 
sumption 1s an instrument of proof created by the law in 
favor of one accused, whereby his innocence is estab- 
lished until sufficient evidence is introduced to overcome 
the proof which the law has created. This presumption 
on the one hand, supplemented by any other evidence he 
may adduce and the evidence against him, on the other, 
constitute the elements from which the legal conclusion 
of his guilt or innocence is to be drawn. The fact that 
the presumption of innocence is recognized as a pre- 
sumption of law is characterized by the civilians as a 
presumptio juris, demonstrates that it is evidence in 
favor of the accused, for in all systems of law, presump- 
tions are treated as evidence giving rise to resulting proof 
to the full extent of their legal efficacy: 

Coffin v. U.S. 156 U.S. 431; 39 L. Ed. 481, 493. 

And where circumstantial evidence alone is relied up- 
on, as it is in this case, to overcome this presumption of 
innocence, the criminatory circumstances proved must 
be consistent with each other and point so clearly to the 
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guilt of the accused as to be inconsistent with any other 
rational hypothesis. 
State v. Ducolon, 60 Mont. 594, 597; 201 Pac. 
267, 268; 
McLaughlin v. State, Okla. Cr. Ap., 193 Pac. 
1010; 
Gardner v. State, Wyoming, 196 Pac. 750; 
Scogeims v. USS. (CCAS Cir) 255 Bede ceo an 
A. L. R. 1093; 
Union Pacific Co. v. U. S. 173 Fed. 729, 740; 
Goff v. U. S. 250, Fed. 295-6; 
Wharton’s Criminal Evidence, pp. 1643-4. 

As stated by the learned author last cited, circum- 
stantial evidence is limited by or rather should be justi- 
fied by the following rules which while they may be dif- 
ferently phrased, are fundamental rules in all jurisdic- 
tions: 

1. It should be acted upon with caution. 

2. All the essential facts must be consistent with the 
hypothesis of guilt as that is compared with all the facts 
proved. 

3. The facts must exclude every other reasonable 
theory but that of guilt. 

4. The facts must establish such a certainty of guilt 
of the accused as to convince the judgment beyond a 
reasonable doubt that the accused is the one who com- 
mitted the offense. 

And for the purpose of proving the identity of the ac- 
cused as the person who committed the crime, it is es- 
sential that the circumstances proved constitute an un- 
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broken chain which leads to but one fair and reasonable 
conclusion and which points to the defendant to the ex- 
clusion of all others as the person guilty. 

ions Ii 774. 

When these rules are applied to the record in this case, 
the facts proven, fail to satisfy the legal requirements. 

Three witnesses were called and testified on the part 
of the Government and taking all of the testimony given 
by each of them as true, and drawing from it those in- 
ferences which might properly be drawn, the evidence 
fails to show criminatory circumstances consistent with 
each other and pointing so clearly to the guilt of the 
accused as to be inconsistent with any other rational 
hypothesis or which points to the defendant to the ex- 
clusion of all others as the guilty person. 

From the testimony of the witness Fred Bolton, it 
appears that on the 18th day of April, last year, he went 
“to a residence at 205 West Quartz Street, in the City of 
Butte,” and tried to gain entrance for the purpose of in- 
specting a gas meter contained therein; that a lady said 
“You can’t get in now, wait a minute,’ and that he 
waited for about twenty minutes as he guessed, and no- 
body came back, whereupon he left, and later and on 
the same day, returned with officers Rodda and Fair- 
child; that Mr. Rodda went to the front door and Mr. 
Fairchild and the witness went to the back door; that 
he don’t know what took place at the front door but that 
officer Rodda let he and Fairchild into the building and 
iaatdlatememaile there, he saw “in that house a still ;:” 
that the house is “a double house” and that there were 
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two kitchens in the house and the still was found in the 
kitchen on the east side of the house; that the lady who 
had spoken to him and who he saw in the house was 
“in the other side of the house;” that beside the still he 
saw a fifty gallon barrel of corn mash which had an 
odor and that ‘“‘a small bottle” of whiskey was found in 
the house; that he did not see the defendant on the prem- 
ises at any time while he was there. 

Officer Rodda testified that he went “to a house at 205 
West Quartz Street, in the City of Butte “with officer 
Fairchild and Mr. Bolton, on April 18, 1922; that he 
got into the house “in over a minute” after the first 
knock, and told Mrs. Carney that he was a police of- 
ficer. In describing the house he said “It is a large 
building with hallway going back between the center 
of the rooms at the rignt and also on the left; that the 
still was found in the kitchen on the east side of the 
building and that “Mrs. Carney was in the west side of 
the building in the kitchen;” that the defendant was not 
around there at the time; that when Mrs. Carney opened 
the front door, an odor attracted his attention; that 
Mrs. Carney accompanied him to the kitchen where the 
still was and entered after he opened the door; that she 
did not say anything until after the still and mash had 
been found, when she said: “Have you got a search 
warrant?” 
O’Donnell was renting the premises where the still was 


That she told the officer that a man named 


found and told him where O’Donnell worked and said 
that she did not know anything about the still, moon- 
shine or mash. The officer also testified that he found 
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a fifty gallon barrel of mash and about ten gallons in 
another barrel, a beer keg; that the mash was corn and 
in a state of fermentation and that he found pretty near 
one-half gallon of moonshine whiskey in the east side of 
the house; that the still, mash and whiskey were taken 
from the house; that he wanted to pour the mash down 
the sewer but that Mrs. Carney objected because she was 
afraid that the sewer would be stopped up and that he 
threw the mash in the back yard. From his testimony 
it appears that he arrested the defendant Carney the 
next day at the place mentioned in the Information. 
The officer testified that in the room where the still was 
there was a stove, kitchen utensils, a chair or two and’ 
that “it appears the premises were being used;” that in 
the other room he found a bed and he was not ques- 
tioned further concerning the contents of any of the 
rooms. He also testified that at the time the defend- 
ant was arrested, he was returning home from work and 
stated that another man had been renting the rooms 
on the east side of the building. 

During the course of the examination of this witness 
the following took place: 

Q. What if anything did the defendant say the next 
day when you found him? 

A. Mr. Carney? 

@) Yiese 

A. He said another man had the renting of them 
rooms, rented them from him. 


Q. He said another man had been renting the rooms? 
A. @esysir, 
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Q. If the court please I find I am taken by surprise 
in this action by his testimony. 

THE COURT: You may show if he made contradic- 
lOly Stavenients: 

Q. You signed an affidavit did you not Mr. Rodda, 
that while engaged in the duties of your 

MR. BALDWIN: We ask the affidavit be shown to 
him. 

Q. You saw the affidavit? 

A. There are lots of affidavits we sign when we are 


in a hurry and have to get out. This is not right, Mr. 
Carney wasn’t there. 

Q. You signed that affidavit? 

A. Yes, sir. 

Q. In that affidavit you stated that while engaged in 
the discharge of your official duties you were at the 
premises situated at 205 West Quartz Street, and found 
there a twelve gallon still together with equipment used 
in connection with the same set up and in operation 
and also found Anthony Carney in said premises and 
manufacturing intoxicating liquor. That’s what you said 
in the affidavit? 

A. There is a mistake in it, whoever wrote it up, 
yes sir. 

So, on the record, this witness was impeached and 
discredited by the Government itself. The same condi- 
tion exists with reference to the witness [airchild who 
testified on behalf of the Government. 

The witness Fairchild stated that on April 18, he went 
with Mr. Bolton and officer Rodda to a building at 205 
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West Quartz Street; that they found one-half gallon of 
moonshine whiskey and sixty gallons of mash, a still “in 
the kitchen on the east side of the house;” that he did 
not see any person in the room where these things were 
found besides the two officers; that he saw a lady there 
“but she was on the west side” and that the lady did not 
accompany him or anybody else into the room where the 
whiskey was found; that the defendant was not there at 
the time; that the officers found the still and whiskey 
in the kitchen and in the next room to it, found a bed 
and about sixty gallons of mash at the foot of the bed, 
and while under examination by the court, testified as 
follows: 

Q. What else was on the east side of the house be- 
sides what you found? 

A. We found the still and whiskey in the kitchen, in 
the next room we found a bed sitting in that room and 
about sixty gallons of mash at the foot of the bed, a 
fifty gallon barrel and a ten gallon keg. That was all 
I saw there. 

Any clothing or anything? 

No, sir. Nothing more than bed clothing. 
Any tables, dishes, anything else? 

No sir. 

Did you see anyone’s shoes or hats or anything? 
No sir, I don’t think I did. 

How many rooms on that east side? 


POPrOFOPrO 


I think there are three rooms on that side, I don’t 
know. I could not say. 
This is the only testimony given by this officer con- 
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cerning the contents of the rooms on the east side of the 
building and no testimony on that matter was given by 
the witness Bolton. 

With reference to the contents of the rooms on the 
east side of the building, officer Rodda testified as fol- 
lows: 

Q. In the room where the still was, what was there 
besides the still, mash and whiskey? 

A. There was a stove. 

Q. Kitchen utensils? 

AY. Yes oi; ard a chair*’@r two. 

Q. Did it appear to be a kitchen used by somebody 
for cooking? 

A. It appeared the premises were being used. 

Q. Did you go into any other room on that side of the 
house? 

A. Yes sir. 

Q. Did you find anybody living there? 

A. No one was there when we went there. 

Q. Did you find the rooms filled with furniture or 
fixtures? 

A. Yes sir, a bed in there. 

So, it seems that the witness Rodda saw things in the 
premises of a useful character that were not observed by 
the witness Fairchild and it is not unreasonable to infer 
that there were many things of a nature useful in 
keeping house and actually living, which they did not 
observe or recall observing for the reasons that their at- 
tention was directed to the things they sought and 
they had no occasion to look for things which might 


69 


reasonably be expected to be found in the quarters used 
for living purposes. 

In addition to having admitted that they had mistak- 
enly made statements of facts under oath in the form of 
an affidavit, which were directly opposed to the testi- 
mony they gave when under oath, when testifying as a 
Witness in the trial of this case, these witnesses contra- 
dicted each other flatly on the question as to whether 
Mrs. Carney did or did not go into the kitchen on the 
east side of the building where the still was found and as 
a result, it may be and reasonably is to be inferred that 
officer Rodda was probably mistaken concerning the de- 
tails as to what occurred during the time the officers 
were in the premises and just what Mrs. Carney said 
and when she said it, if at all. At any rate the Gov- 
ernment rested its case on the testimony of two wit- 
nesses who according to their own admsision while tes- 
tifying had made false statements under oath in the af- 
fidavits used by the Government to put the machinery 
of the court in motion and who were impeached by the 
Government itself during the course of their examina- 
tion in chief by the United States Attorney and one 
other witness whose testimony failed to connect the 
plaintiff in error with the premises or anything in them. 

Indeed there was no testimony offered by any of the 
Government’s witnesses connecting the plaintiff in error 
in any way with the building in which the liquor, mash 
and still were found or anything in it other than the 
testimony of the witness Rodda, who stated that Mrs. 
Carney stated to him that she and her husband owned 
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the building (R. p. 81). And later testified that during 
the same conversation, Mrs. Carney stated to him that 
the part of the building in which the liquor, mash and 
still were found were rented to a man named O’Donnell 
(Re p» 124), 

This testimony clearly fails to prove as the law re- 
quires, that any of the offenses charged in the Informa- 
tion had been committed by anyone or that the defend- 
ant was in any way a party to or interested in or had 
any knowledge concerning the commission of any of the 
crimes charged. 

The burden is on the Government to establish the 
guilt of the accused; that is to prove every fact and cir- 
cumstance which is essential to the guilt of the ac- 
cused or as frequently stated, to prove every essential 
element of the crime charged including the criminal in- 
tent, and to prove each item as though the whole issue 
rested on it: 


16 C. J. 528-9; 
Fraser v. U. S. — Okla. — 103 Pac. 373, 374. 


And the prosecution has the burden of proving that a 
crime has been committed before the jury proceed to in- 
quire as to who committed it. For the proof of a charge 
in criminal causes involves the proof of two distinct pro- 
positions; first, that the criminal act itself was done and 
secondly, that it was done by the person charged and 
by none other; in other words, proof of the corpus de- 
licti and of the identity of the prisoner: 


16.C. J. 529): 
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Sanders v. State — Ala. — 52 So. 417; 28 L. 
R. A. N. S. 536, 538; 

Gon vy. U.S. 257 Fed. 2947295. 

Gardiner v. State — Wyo. — 196 Pac. 750; 
15 A. L. R. 1040, 1046. 

While the identity of the accused as the person who 
committed the crime and the criminal intent necessary 
to the conviction of crime may be established by cir- 
cumstantial evidence, such evidence cannot establish: 

1. The identity of the accused unless the circum- 
stances proved constitute an unbroken chain which 
leads to but one fair and reasonable conclusion and 
which points to the defendant, to the exclusion of all 
others, as the guilty person; and 

16 C. J. 774. 

2. The criminal intent unless such intent is rea- 
sonably deducible from all the circumstances proved; 
that no other intent is inferable therefrom and that the 
circumstances proved are not consistent with the ab- 
sence of criminal intent: 

16 C. J. 773. 

With this statement of the evidence and the legal 
“principles controlling in the matter now under discus- 
sion, we will proceed to a discussion of the several crimes 
charged in the Information on which the plaintiff in er- 
ror has been convicted. 

Third Count. 

The charge contained in this Count of the Informa- 
tion is that at a time and place therein specified, the 
plaintiff in error did wrongfully and unlawfully have 
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and possess intoxicating liquor intended for use in vio- 
lation of Title II of the National Prohibition Act. (R. 
pp. 3 and 4.) 
This charge is based upon Section 25 of the National 
Prohibition Act: 
JON Stanny Gijon lls 
2 Fede state amine 213. 
which so far as it is material here is as follows: 
“Tt shall be unlawful to possess any liquor * * * 
intended for use im violation of this title ~*~ = 
Since here, as always, the purpose of Congress in en- 
acting a law is of importance in determining the mean- 
ing of it. It is noteworthy that Title II of the National 
Prohibition Act was passed under the power to enforce 
the first section of the Eighteenth Amendment to the 
Constitution of the United States, which prohibits the 
manufacture, sale and transportation of intoxicating 
liquors for beverage purposes only and that it is not un- 
lawful to have or possess intoxicating liquor, the un- 
lawfulness declared by Section 25 of the National Pro- 
hibition Act being conditioned upon the intended use of 
liquor in violation of the provisions of that Act: 
Eighteenth Amendment to the Constitution of 
the United States; Fed. Stat. Ann. 1919 Sup. 
JO toon) e 
Street v. Lincoln Safe Deposit Co. 254 U. S. 88, 
OlE2- 965 Il Wades Se. 
So the real question involved under this charge is not 
whether the plaintiff in error in fact had or possessed in- 
toxicating liquor, but whether he had or possessed in- 
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toxicating liquor with intent to sell, barter or dispose 
of it in some other commercial way. 

Nowhere in the Government’s case does it appear 
that the plaintiff in error ever was the owner of, in the 
possession of or in the control of, or that he had any 
knowledge concerning the existence of the liquor stated 
to have been found by the officers. 

So we submit that so far as he is concerned, there is 
no direct evidence of any kind proving the facts neces- 
sary for the Government to prove prior to the entry by 
the court and jury upon the consideration of the ques- 
tion as to the intent with which the one really having 
or possessing the liquor had or possessed the same. Nor 
is there anything in the record tending to show anything 
from which it might reasonably be inferred that the per- 
son having or possessing the liquor stated to have been 
found by the officers intended to sell, barter or other- 
wise dispose of the same. 

There is nothing in the record tending to show that in- 
toxicating liquor had ever been sold on the premises or 
that the premises were used for any purpose other than 
for the purpose of dwelling or that anyone other than 
those dwelling in the premises ever went into the same 
or that anyone showing the least sign of intoxication 
had ever been observed in or near the premises in which 
the liquor was stated to have been found, or that bot- 
tles or glasses such as are ordinarily used in the traffic 
or sale of intoxicating liquor were found upon the prem- 
ises, or that the premises had the general reputation of 
being a place where intoxicating liquors were sold. 
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So we submit that on the record there is nothing 
from which it might be inferred reasonably that the 
plaintiff in error had or possessed the intoxicating liquor 
stated to have been found by the officers or that it was 
intended by anyone for use in violation of any of the pro- 
visions of the National Prohibition Act. 

Evidence much stronger has repeatedly been held to 
be insufficient to justify a conviction. 

In State v. Jones, 211 Pac. 1075, the Criminal Court 
of Appeals of Oklahoma held that proof that a quantity 
of liquor was in a public place on a single occasion was 
not sufficient to sustain a conviction. 

In State v. Jenkins, 213 Pac., the Supreme Court of 
Montana held that proof of a single sale of intoxicating 
liquor was not sufficient to justify a conviction on the 
charge of maintaining a nuisance. 

In Munsey v. U.S. 289 Fed. 280, 282, it was held that 
the sale of a bottle of whiskey on a single occasion was 
not sufficient to justify a conviction on a nuisance 
charge. 

In Scogoins v-U 15.255, bed. 825. 3 Ae a 
was held that proof that the defendant received whiskey 
in packages regularly up to November, 1915; that in 
that month he received two packages, one marked 24 
pints consigned to Jack McGee and the other consigned 
to J. Burke; that these packages were delivered in an 
old out house and that prior to the delivery of these 
packages, the defendant had received other packages of 
like character consigned to himself and that in Novem- 
ber, 1915, a witness called by the Government took a 
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bottle of whiskey from the defendant’s pocket and prom- 
ised to pay him therefor the next day, was not sufficient 
to justify a conviction of selling intoxicating liquor. 

We are aware that this court has held that a single 
sale of intoxicating liquor is sufficient to justify a con- 
viction on a nuisance charge. However, so far as we are 
informed, it has never been held that a single sale of 
intoxicating liquor will justify a conviction unless the 
place in which the sale is made is a place fitted up for 
the sale of liquors to which the public resorts and where 
the surrounding circumstances proven, were such that it 
appeared on the record that the sale was one of the or- 
dinary recurring transactions in the business usually 
carried on at the place involved. 

No such showing was made here and cases of the kind 
last referred to are not authority for a position opposed 
to the position contended for by the plaintiff in error in 
this case. 

For in the case at bar the conviction 1s based solely 
upon inference drawn from evidence which is not suf- 
ficient in law to support them. 

An inference ts a deduction which the reasoning of the 
jury makes from facts proved without an express direc- 
tion of law to that effect. 

Any inference which the jury are justified in acting 
upon as affecting the issues before them must be a rea- 
sonable deduction from the evidence, and the inference 
drawn should be clear and strong, the natural and log- 
ical result of an open and visible connection between 
the principal and the evidentiary facts. A verdict based 
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upon an inference drawn from another inference is 
based upon mere speculation and therefore not war- 
ranted by the evidence. 

3 Encl. of Ev. p. 65-68; 

16 C. J. p. 534; 

G. N. Ry. Co. v. Johnson, 176 Fed. 328; 

MEK? & T. Ry Co. y. Foreman, 174eFedy 377 

383); 
U.S. v. American Surety Co. 161 Fed. 149, 151-2; 
US. v. Rossy92 U.S? 281-2835.23 Ld. 704 
708 ; : 
Manning v. Mutual Life Ins. Co. 100 U. S. 675, 
Ol, 2 le Bel vel, 7s). 
In the case of U. S. v. Ross, supra, the court used the 
following language: 

“Tt 1s obvious that this presumption could have 
been made only by piling inference upon inference, ~ 
and presumption upon presumption. Because the 
thirty-one bales of the claimant were taken to the 
warehouse alongside of the railroad at Rome in 
May, 1864, and the cotton in that warehouse af- 
terwards at some unknown time (whether before or 
after Aug. 19 does not appear), was shipped on 
the road to Kingston, it is inferred that the claim- 
ant’s cotton was part of the shipment. Because 
somebody’s cotton (how much or how little is not 
shown) arrived at Kingston from Rome at some 
time not known, and was forwarded to Chatta- 
nooga before the 19th of August, 1864, it is infer- 
red that the claimant’s thirty-one bales, presumed 
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to have reached Chattanooga, thus arrived and 
were forwarded; and, because forty-two bales were 
received at Chattanooga on that day from the quar- 
termaster at Kingston, it is inferred that the claim- 
ant’s bales were among them. ‘These seem to us 
to be nothing more than conjectures. They are not 
legitimate inferences, even to establish a fact, much 
less are they presumptions of law. They are infer- 
ences from inferences; presumptions resting on the 
basis of another presumption. Such a mode of ar- 
riving at a conclusion of fact is generally, if not 
universally, inadmissible. No inference of fact or 
of law is reliable, drawn from premises which are 
uncertain. Whenever circumstantial evidence is re- 
lied upon to prove a fact, the circumstances must 
be proved, and not themselves presumed. Starkie 
on Ev., p. 80, lays down the rule thus: ‘In the first 
place, as the very foundation of indirect evidence is 
the establishment of one or more facts from which 
the inference is sought to be made, the law requires 
that the latter should be established by direct evi- 
dence, as if they were the very facts in issue.’ It is 
upon this principle that courts are daily called up- 
on to exclude evidence as too remote for the consid- 
eration of the jury. The law requires an open, vis- 
ible connection between the principal and eviden- 
tiary facts and the deduction from them, and does 
not permit a decision to be made on remote in- 
ferences. * * A presumption which the jury is to 
make is not a circumstance in proof; and it is not, 
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therefore, a legitimate foundation for a presump- 
tion, 2 seep 208.) 

Before a conviction on the Third Count contained in 
the Information in the case at bar could legally be had, 
the burden was upon the Government to prove that the 
plaintiff in error had and possessed the intoxicating 
liquor mentioned therein and that he intended to use it 
in violation of Title II of the National Prohibition Act. 

To arrive at the conclusion it did arrive at, the jury 
must have inferred from the fact that the witness Rod- 
da testified that Mrs. Carney stated that she and the 
plaintiff in error were the owners of the building in 
which the liquor was stated to have been found, that the 
liquor was had and possessed by the plaintiff in error 
and as an inference therefrom that the plaintiff in error 
intended to use the liquor in violation of the National 
Prohibition Act. 

Both of these inferences are based upon mere conjec- 
ture and neither one of them has any sound basis in 
the proof offered by the Government in this case. 

It is clear that to allow the conviction on that count 
of the Information to stand, would be to allow a verdict 
based on an inference drawn from another inference; 
in other words based upon mere conjecture, to stand, 
which is unthinkable. 

Fourth Count 

In the Fourth Count of the Information it is charged 
that at the same time and place, the plaintiff in error 
did have and possess property designed for the manufac- 
ture of intoxicating liquor intended for use in violation 
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of Title II of the National Prohibition Act. 


This charge is also based upon Section 25 of the Na- 
tional Prohibition Act, which in so far as it is material 
here is as follows: 


“Tt shall be unlawful to have or possess * * * prop- 
erty designed for the manufacture of liquor intended 
for use in violating this Title.” 


So it is incumbent upon the Government to prove 
that the plaintiff in error had or possessed property 
adapted for the manufacture of intoxicating liquor and 
that he intended to use liquor manufactured with it in 
violation of some provisions of the National Prohibition 


Act. 


On the evidence outlined above the Government 
wholly failed to sustain this burden. 


There is no direct evidence tending to show that the 
plaintiff in error owned, had, possessed or controlled or 
had any knowledge concerning any property designed 
for the manufacture of intoxicating liquor. The only 
proof that the Government offered which could in any 
way connect the plaintiff in error with even the building 
in which the property was found or with any of the il- 
licit property contained therein, was the testimony of 
the witness, Rodda, who stated that Mrs. Carney, the 
wife of the plaintiff in error, said that she and her hus- 
band owned the building in which the property was 
found. 


It does not appear from the evidence when the illicit 
property went into the building, by whom it was put 
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there or that it had ever been used for any purpose at 
all. 

To allow the conviction on this count of the Informa- 
tion to stand would be to sustain a verdict based upon 
an inference growing out of another inference. In other 
words, to allow the jury to infer from the statement as 
to the ownership of the building that the plaintiff in 
error was the owner of the property said to be designed 
for the manufacture of intoxicating liquor and from 
such ownership to infer that he intended to use the same 
for the purpose of manufacturing intoxicating liquor and 
that he also intended to use the intoxicating liquor in- 
tended to be manufactured in violation of some pro- 
vision of the National Prohibition Act. 

To allow the verdict to stand would be to allow the 
plaintiff in error to be punished under a verdict based 
upon mere speculation which under the authorities 
heretofore cited is contrary to right and law. 

Fifth Count. 

In the Fifth Count of the Information it 1s charged 
that at the same time and place the plaintiff in error did 
unlawfully maintain a common nuisance; that is to say, 
a place and building where intoxicating liquor was kept 
and manufactured in violation of Title I] of the Na- 
tional Prohibition Act. 

This charge is based upon Section 21 of the National 
Prohibition Act which so far as is material here pro- 
vides that any room, house, structure, or place where 1n- 
toxicating liquor 1s manufactured or kept in violation of 
this Title is hereby declared to be a common nuisance 
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and any person who’maintains such a common nuisance 
shall be guilty of a misdemeanor. 

It will be observed that in this Count it is charged 
that the plaintiff in error maintained a common nuis- 
ance in two ways: by keeping intoxicating liquor in vio- 
lation of Title II of the National Prohibition Act and 
manufacturing intoxicating liquor in violation thereof. 

However, by their verdict of not guilty on the first and 
second counts contained in the Information herein, the 
jury of necessity found that the charge contained in the 
Fifth Count of the Information in so far as it relates 
to the manufacture of liquor was untrue, and as a re- 
sult further contention concerning that portion of the 
charge contanied in the Fifth Count of the Information 
is foreclosed. 

We submit that there was no substantial evidence in 
the record tending to show that the plaintiff in error kept 
any liquor on the premises for any purpose. 

There is nothing in the record tending to show that 
the intoxicating liquor stated to have been found in the 
building belonged to the plaintiff in error or that he had 
any control over or knowledge concerning the same. 

It does not appear from the evidence when, or by 
whom the intoxicating liquor said to have been found 
in the building was taken there. 

It does not appear from the testimony that any in- 
toxicating liquor had ever been used or disposed of in 
the building or that the quantity of intoxicating liquor 
originally taken into the building had in any wise 
diminished. 
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While it does appear from the testimony of the wit- 
nesses for the Government that the plaintiff in error was 
not the only person who had access to the premises or 
who could have put the liquor where it was said to have 
been found, from which it follows that on the facts 
proved, it cannot be said with any reasonable degree of 
certainty that the plaintiff in error kept the liquor in the 
place where it is said to have been found, and on the 
facts and law above outlined, we submit that even if it 
be conceded for the sake of the argument that the plain- 
tiff in error owned the liquor stated to have been found, 
there is no substantial evidence in the case upon which 
a verdict finding that he kept the same for the purpose 
of sale, barter or other commerical use, could be based. 

While on the record made by the Government itself, 
it appears that the conditions were such that if the plain- 
tiff in error was in the personal and exclusive control of 
the portion of the building in which the intoxicating 
liquor is stated to have been found, he would have had 
a legal right to keep and possess it there. 

From all of the testimony offered for the Govern- 
ment, it appears that the house at 205 West Quartz 
Street, in the city of Butte, in which the liquor 1s stated 
to have been found, was used as a private dwelling and 
it is not unlawful to possess liquors in one’s private 
dwelling while the same is occupied and used by the pos- 
sessor as his dwelling only and such liquor need not be 
reported: 

Sec. 33, National Prohibition Act: 
Street v. Lincoln Safe Deposit Co. 254 U.S. 88; 
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So the Government is caught between the horns of a 
dilemma. 

If it is conceded that the house in which the intoxicat- 
ing liquor is stated to have been found was the resi- 
dence of the plaintiff in error as the Government seems 
to contend it was, no violation of the Nationa! Prohibi- 
tion Act was shown. If on the other hand, the Govern- 
ment concedes that the statement made by Mrs. Carney 
to the effect that the portion of the building in which 
the intoxicating liquor is stated to have been found, had 
been rented to and was in the exclusive possession of one 
O’Donnell, the proof of guilt so far as the plaintiff in er- 
ror is concerned absolutely fails. 

There Is Nothingg in The Record Tending to Show 
That The Plaintiff In Error Had Any Knowledge Or 
Reason to Suspect The Use to Which the Portion of The 
Building On the East Side of the Hallway Was Put. 

There was nothing in the evidence other than an odor 
stated by the officers to have been noticed by them as 
they entered the hall tending to call the attention of 
anyone to the use to which the portion of the building 
on the east side of the hallway was being put, and it is 
not shown that this odor had been perceptible at any 
time before the officers entered the hallway, though it 
does appear from the testimony of the witness, Rod- 
da, while testifying for the Government, that it takes 
all the way from eignt to twelve days for fermenting 
mash to give off an odor and that the odor does not be- 
come strong until it is ready for distillation. (R. p. 24.) 
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There is absolutely nothing in the record showing 
when the plaintiff in error was last in the building. 

So, as far as the record is concerned, it is entirely bar- 
ren of anything which could reasonably be held to prove 
that there was any suspicious fact or circumstance 
which should have called his attention to the illicit use 
to which the property was being put. Even if he had 
had actual knowledge that mash was fermenting on the 
east side of the house and that there was a still there, 
and that there was intoxicating liquor kept there in- 
tended for use in violation of the National Prohibition 
Act, these facts would not justify a verdict of guilty in 
this case in the absence of a showing of other facts con- 
necting him with the transportation of which the record 
is entirely barren. 

It is settled law that one who is possessed of knowl- 
edge of the commission of an offense which knowl- 
edge he fails to disclose, may not upon proof of such 
facts alone, be held guilty of crime: 

State v. Brown, Wash. 209 Pac. 855, 857; 
Bird v. U.S. 187 U. S, 118, 133;~47 Led, 16m 
106. 

And in recognition of this principle, Congress defin- 
itely fixed the penalty to be imposed upon a person who 
having knowledge or reason to believe that his premises 
were being occupied or used for the manufacture or sale 
of intoxicating liquor suffers the same to be so occupied 
or used. 

Section 21 of the National Prohibition Act, after de- 
fining a common nuisance and fixing the penalty to be 
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imposed on one guilty of maintaining a common nuis- 
ace, proceeds as follows: 

“Tf a person has knowledge or reason to believe 
that his room, house, building, boat, vehicle, struc- 
ture, or place is occupied or used for the manufac- 
ture or sale of liquor contrary to the provision of 
this title, and suffers the same to be so occupied or 
used, such room, house, building, boat, vehicle, 
structure, or place shall be subject to a lien for and 
may be sold to pay all fines and costs assessed 
against the person guilty of such nuisance for such 
violation, and any such lien may be enforced by 
action in any court having jurisdiction.” (41 Stat. 
ees.) 

So on the record, there is no substantia] evidence jus- 
tifying the verdict of guilty returned on the Fifth Count 
contained in the Information. 

Such was the holding of the Criminal Court of Ap- 
peals of Oklahoma in a case practically on all fours with 
the case at bar: 

Webb v. State — Okla., Cr. A. — 211 Pac. 524. 

Specification Number Eleven. 

This specification is based upon the statement of the 
court made in the presence of the jury when overruling 
the Motion of plaintiff in error for a directed verdict. 

At that time, the court stated “the evidence is enough 
to hang a man if he was on trial for murder. The Mo- 
tion is denied.” -(R. p. 91.) 

We admit that under the federal practice, a trial judge 
has a right while charging the jury, to comment on the 
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evidence for the purpose of making the issues clear and 
assisting the jury in arriving at a just and proper ver- 
dict in the case on trial. However, we insist that no 
Federal Judge sitting in the trial of a criminal case has a 
right in the presence of the jury to make a comment of 
the kind the trial court in this case did make in de- 
nying a motion for a directed verdict. When the re- 
mark was made the trial judge was not charging the 
jury concerning the law and the facts in the case. The 
statement was out of place and showed to the jury clear- 
ly and pointedly what the opinion of the judge of the 
trial court then was on the question the jury was later 
called on to decide. All of the testimony offered by the 
plaintiff in error was received by the jury after that 
statement was made, and it might reasonably be and 
probably was not given the same weight or credence that 
it would otherwise have been given and from that point 
on, the jury reasonably might and no doubt did consider 
everything said and done in the light of the statement 
on which this specification is based. 

And the jury might reasonably have inferred that if 
the evidence was strong enough to justify the hanging of 
the plaintiff in error if he were being tried on a capital 
charge, it was more than enough to justify his convic- 
tion in the case then on trial and in which the greatest 
punishment that could be inflicted was imprisonment. 

Any lawyer of experience knows that at all times 
through a trial, men sitting on the jury are anxious to 
learn the opinion of the trial judge concerning the mer- 
its of the controversy, and that they are often quick to 
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grasp at any intimation as to what the opinion of the 
trial judge concerning the evidence in the case and its 
weight is and are apt to and often do base their verdict 
on an ill considered statement of the trial judge rather 
than upon that careful, deliberate consideration of the 
evidence which alone should guide them in determining 
questions involving the liberty of one accused of crime. 

In the circumstances of the case, the remark of the 
trial judge reasonably might and no doubt did prejudice 
the plaintiff in error in the eyes of the jury and injur- 
iously affected him in his substantial rights. 

Specifications Number Twelve, Thirteen and Four- 
heen. 

Under these specifications, plaintiff in error contend 
that there is no substantial evidence on the entire record 
in the case sustaining the charge contained in the Third, 
Fourth and Fifth Counts of the Information herein. 

The sufficiency of the evidence offered by the Gov- 
ernment has been argued at length under Specification of 
Error Number Ten above and we will not discuss fur- 
ther the testimony given by the Government’s witnesses 
but will turn to the other evidence in the record. 

It is clear that the Government’s case was not 
strengthened in any way by any evidence offered on be- 
half of the plaintiff in error. 

From the testimony of Mrs. Carney, the wife of the 
plaintiff in error, it appears that the building in which 
the liquor, mash and still were stated to have been found 
is a five room frame building with a hallway running 
straight through from the front door with two rooms on 
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the east side and three on the west side and 
hot and cold water to supply the house keeping 
rooms; the rooms on the east side of the hallway 
were fitted up for house keeping (R. p. 101); that Mr. 
and Mrs. Carney occupied the three rooms on the west 
side; that for six years immediately preceding the 
time the officers went to the premises, the rooms on the 
east side of the hallway had been rented and that they 
were rented through the month of April, 1922, and that 
Mrs. Carney had no control over those rooms during 
that month up to the time the officers came there, the 
key having been turned over to the renter (R. p. 92 
and 93) ; that at the time the officers came to the house, 
the plaintiff in error was working at the Bell Mine, where 
he was constantly employed (R. pp. 93 and 94); that 
when Mr. Bolton asked admission she was not fully 
dressed and her baby was sick and crying and she could 
not let him in at once (R. pp. 94 and 95); that she did 
not know that the liquor, mash or still was in the east 
side of the building until the officers discovered them 
in making the search (R. p. 96). 

Mirs. Gannon testified that she had been familiar with 
the premises for about seven years and that in the early 
part of April, 1922, while she was visiting Mrs. Carney, 
there, Mrs. Carney made her acquainted with O’Don- 
nell, who was renting the rooms on the east side of 
the building, and that she saw O’Donnell in those rooms 
on one other occasion thereafter and prior to the time 
the officers went to the premises (R. pp. 103-5). 

William Colmer testified that he was a solicitor for 
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the Gallagher Grocery Company; that for a period of 
more than six years he had solicited in the building for 
orders for groceries and during that time the Carneys 
always lived on the west side of the hall and the rooms 
on the east side of the hall had always been rented; that 
he went to the building for the purpose of soliciting or- 
ders for groceries at least once a week; that during the 
month of April, 1922, he got orders for groceries from 
Pat O’Donnell, who was occupying the rooms on the 
east side of the building and that he never noticed any 
smell of mash or anything like that in the building. 
(R. pp. 106-109.) 

Martin Walsh testified that he had been acquainted 
with the premises for about six years and that during 
the month of April, 1922, the rooms on the east side of 
the hall were used by Pat O’Donnell and that at all 
times during the six years immediately preceding the 
time when the officers searched the rooms on the east 
side of the building, the Carneys lived in the rooms on 
the west side of the hall and never lived in or used the 
rooms on the east side of the building. (R. pp. 112 and 
114.) 

Joe Nevin, under whose immediate direction plaintiff 
in error had worked for a number of years, testified to 
his capacity and constant employment and good char- 
acter. (R. pp. 114-116.) 

The plaintiff in error testified that for more than six 
years he had been livingg with his family at 205 West 
Quartz Street; that he had never lived in the rooms on 
the east side of the building; that those rooms had al- 
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ways been rented; that Mrs. Carney had charge of the 
renting of those rooms and he paid very little attention 
to it; that during the month of April, 1922, the rooms on 
the east side of the hallway were rented by Pat O’Don- 
nell; that the witness did not know that there was any 
mash, still or moonshine on the premises at any time 
prior to the time the officers made the search. (R. pp. 
Lie andeli?,) 

So on the record we submit that there is no substan- 
tial evidence in the case sustaining the charges con- 
tained in the Third, Fourth or Fifth Count of the In- 
formation. 

Specification Number Fifteen. 

The Court Erred In Its Charge To The Jury: 

During the course of its charge to the jury, the court 
used the following language: 

“Now, then, Gentlemen of the jury, if the defendant 
had no part im carrying on these operations there, he 
wouldn’t be guilty merely because a tenant used the 
premises for these unlawful purposes. But you ask your- 
self whether it is not likely that this O’Donnell, if such 
a man existed, and it looks fairly reasonable that he 
did, and this defendant were in partnership in carrying 
on these operations; is it reasonable that a bootlegger 
and moonshiner would rent an apartment in the situa- 
tion these were, having all appliances such as mash, and 
still, having it in operation across the hall with children 
running around, unless he and the landlord or owner 
were jointly interested, working together in violation of 
the law? You are not to be hoodwinked and bambooz- 
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led by anybody, not by unreasonable testimony if it is 
unreasonable. Remember the witnesses on either side 
can swear that black is white if they think they can 
cause you to credit it or to entertain a reasonable doubt, 
but you are not to be gulled. As my honored prede- 
cessor, Judge Knowles said, you are not to believe a 
thing is so simply because someone swears it’s so, and if 
a witness testifies that down the street he saw an ele- 
phant climb a telephone pole, you are not bound to be- 
lieve it’s a fact, even though he shows you the pole. You 
determine the true and false no matter from what wit- 
ness the evidence comes. Now Gentlemen of the jury, 
that’s the case for you; you have heard it all; you are 
men of common sense and reason, draw upon your own 
experience, conceive what your own conduct would be if 
across your hallway from your kitchen door of your own 
home a tenant set up a moonshine outfit and make 
moonshine whiskey, would you know it, how long would 
you tolerate it? Isn’t it the reasonable fact to assume 
that if there was such a man O’Donnell he and the de- 
fendant were in cahoots in carrying on that unlawful 
business?” (R. p. 132.) 

This portion of the charge was excepted to by the 
plaintiff in error. (R. p. 134.) 

The words “bamboozled” and “hoodwinked” and 
“oulled” have a very definite and well understood mean- 
ing and when these words are used in the charge of the 
court are viewed in connection with the comment of the 
court concerning the testimony given by the witnesses 
for the plaintiff in error, the jury would reasonably be 
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led to believe that the witnesses for the plaintiff in error 
were trying to deceive and impose upon them and to 
practice trickery and deception and had been guilty of 
perjury in an effort to cover and conceal the true facts 
as a result of which the jury reasonably might have 
been and no doubt was led in arriving at their verdict 
in the case, to act upon the theory that the witnesses for 
the plaintiff in error were not testifying truly. 

It is true that by possible construction, the court’s 
remark could be made applicable to the witnesses for the 
Government as well as to the witnesses for the plaintiff 
in error. However, when it is recalled that the testi- 
mony given by the witnesses for the Government as to 
what they found in the premises and the condition un- 
der which they found it, which is all of the testimony 
on which the Government’s case rests, was not contra- 
dicted and was tacitly taken as admitted throughout the 
trial, the reasonable and only possible effect of the por- 
tion of the charge complained of was to direct the at- 
tention of the jury unfavorably to the testimony given by 
those testifying on behalf of the plaintiff in error, which 
reasonably might and no doubt did discredit them in the 
minds of the jury and improperly affected the substan- 
tial rights of the plaintiff in error. 

This portion of the charge to the jury could 
have had but one effect when considered in the 
light of the remark of the court that “the evidence is 
enough to hang a man if he was on trial for murder” 
made by the court at the time the Motion of plaintiff in 
error for a directed verdict was denied. (R. p. 91.) 
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Specification Number Sixteen. 

The Court Erred In Denying The Motion of The 
Plaintiff In Error For a New Trial. 

The duty of a court with reference to the granting of 
new trial has been clearly stated by courts of highest 
authority. 

In the case of Pleasants v. Fant, 89 U.S. 116, 121-2; 
22 L. Ed. 780, 782, Mr. Justice Miller, speaking for the 
court used the following language: 

“Tt is the duty of a court, in its relation to the 
jury, to protect parties from unjust verdicts arising 
from ignorance of the rules of law and of evidence, 
from impulse of passion or prejudice, or from any 
other violation of his lawful rights in the conduct of 
a trial. This is done by making plain to them the 
issues they are to try, by admitting only such evi- 
dence as is proper in these issues, and rejecting all 
else; by instructing them in the rules of law by 
which that evidence is to be examined and applied, 
and finally, when necessary, by setting aside a ver- 
dict which is unsupported by evidence or contrary 
to law. 

“In the discharge of this duty it is the province 
of the court, either before or after the verdict, to 
decide whether the plaintiff has given evidence suf- 
ficient to support or justify a verdict in his favor. 
Not whether on all the evidence the preponderat- 
ing weight is in his favor; that is the business of the 
jury; but conceding to all the evidence offered the 
greatest probative force which according to the law 
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of evidence it is fairly entitled to, is it sufficient to 
justify a verdict? If it does not then it is the duty 
of the court after a verdict to set it aside and grant 
a new tyal.” (22 L. Kdep. 783.) 

On the whole record, the condition shown is such that 
the trial court, in the exercise of a sound, legal discre- 
tion, should have granted the Motion of the plaintiff in 
error for a new trial and this refusal to do so was error. 

On the record it appears that the plaintiff in error was 
improperly arrested, brought into court and tried; that 
the charges contained in the counts on which ‘he was 
found guilty are not sufficient in law; that there is no 
substantial evidence sustaining the conviction on those 
charges; that there was error in the admission of testi- 
mony offered by the Government over the objection of 
the plaintiff in error; that the trial court erred in making 
the remark made at the time the Motion of the plaintiff 
in error for a directed verdict was denied, and that the 
court erred in its charge to the jury and in denying the 
Motion of the plaintiff in error for a new trial, as a re- 
sult of which the judgment and verdict should be set 
aside and a new trial ordered. 


Respectfully submitted, 


B. K. WHEELER, 

JAMES H. BALDWIN, 

WHEELER & BALDWIN, 
Attorneys for Plaintiff in Error. 
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